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Property law, principles, policies, and rules by which disputes over property
are to be resolved and by which property transactions may be structured. What
distinguishes property law from other kinds of law is that property law deals
with the relationships between and among members of a society with respect to
“things.” The things may be tangible, such as land or a factory or a diamond
ring, or they may be intangible, such as stocks and bonds or a bank account.
Property law, then, deals with the allocation, use, and transfer of wealth and the
objects of wealth. As such, it reflects the economy of the society in which it is
found. Since it deals with the control and transfer of wealth between spouses
and across generations, property law also reflects the family structure of the
society in which it is found. Finally, because it deals with such fundamental
issues as the economy and the structure of the family, property law also reflects

the nolitics of the societv in which it is found.
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Noti omromeftyladwvii i n t he
understanding of the Common Law

A Branch of law dealing with the relationship

p TR U SUR

between one or more persons and things (r
Encyclopedia Britannica)

Termin Apropertyd (from Lat. propr
At hi ngsi

AOwner shipfi tends to be understood
(extending beyond At hingsi)
AThingsid in this context can be At
(incorporeal) 4 difference from Civil Law tradition! Eigentum - Vermaogen

Practically, legal relations (ownership/property) with regard to intangibles
are usually not dealt with in property law (but in contract law [e.q.
assignment], company law etc.). Lease (landlord-tenant relationship) is
often seen as a separate category between contract law and property law.
A dogmatically not stringent

Strong historic influences!



Property law In context

A Property and cultural background and historic development:
role of private property

A Property in socio-political theory (antiquity, enlightenment,

French Revolution, Adam Smith, Marxist theory etc.). Relationship between
property and society/justice/economy.

AAProperty rights theoryf und
Importance of property rights in the process of economic development
(Aincentiveso); how to structure.



Gener al concepts of
Common Law (general)

A Private property i public property
AAFul Il @ property MIri Aibtue
oroprietary (property) rights [rights in rem]

A Personal property ( Aper sonal t yifieal i n
oroperty ( Areal tyfi: in | and)







History of property law in England

A Norman congquest (1066)
Afeudalsystem( e.g. only Aestatesfi/ Af eesii)

AAwritidi system (actions) has
(differentiation between personal propertyT r eal propert y:
per sonaaefii ons Ain remi).

A distinction common law i equity in property law, e.g.

Al egal n and Aequitablen Al nt

A some statutes, e.g. Property Act 1925, Land Registration
Act 2002, Sale of Goods Act

A EU influence very limited
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Solicitors and Legal Consultants
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Civil Claims (128)
PAUL MCMAHON | Equity
Damages (11)

Pmper"y LHW ﬂﬂd E’q“-ity Defamaticn & Privacy (2

The Chancery Courts and the rules of equity are intimately linked with property law. See generally our sections on Economic Torts (5)
legal history, equity remedies, and trusts. As will be seen In several contexts, the courts recognise both legal and

Equitable Remedies (1C
beneficial (or equitable) ownership or interests in property. Since 1877 all courts administer both law and equity so

both types of ownership are recagnised. General Issues (11)
. . o o . . Goods (3)
Legal and beneficial ownership coincide in the vast majority of cases. Where both types of interest subsist, the
beneficial Interest represents the substantial real interest in the asset. Equitable or beneficial owners are usually Insurance (19)
taxed and treated for all purposes, as the true "owner”. Land (6)
al |
Legal ownership arises when the title is created and transferred in the way prescribed by law. In the case of Negligence (11)

registered title, the legal owner is the person registered on the Register as such. Equally, in the case of onal (8)
. . . . o Occupationa
unregistered title, the legal owner is the person in whom the title is vested under the most recent Conveyance of

the legal estate. That person will usually be the beneficial owner as well. Personal Injuries (11)

Personal Trespass (4)

Beneficial / Equitable Interest

Restitution {19)

In some cases, the legal owner may be a mere nominee, who holds the beneficial interest in whole or in part, as to Various Torts (2)
a proportion of for a period of time, on trust for one or more beneficial owners. In other cases, the legal owner B .

. o o . . . . . Environment & Developm
may hold a substantial beneficial interest in his own right. Equitable interests may arise because the formalities for
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History of property law in the U.S.

A Based on English tradition, but particular
developments:
A U.S. Constitution

A Federal structure: federal legislation i State legislation (+
Common Law)

A Uniform laws, in particular UCC Art.9 (security interest)

A Restatements Law of Property: 17 vol., but yet uncompleted
A Economic analysis

A Other



Systematic position of property law

A Part of private law, but based on constitutional
law and linked with administrative law and
criminal law

ABranch of | aw de adortemsg Wi
Aight to exclusion, use and

A Linked with law of obligations and procedural law
(as well as others)
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Core elements of property law

Definition of sphere of application: lease? sales? intellectual property?
trust?

Determination of types of property rights:

Personalty:l egal / equitable property (owner :
(pledge et al.), possession as right?

Realty:

freehold i leasehold

freehold: fee simple absolute in possession, other fees/estates (e.g. terms of years absolute, fee talil, life
estate)

Al egal and equitable interests in |and (see Engl
credit security in land: mortgage
possession

Principles of property law?
Most relevant aspects of the respective rights:
acquisition, protection, transfer, termination



A

APrinci plesn of pr

A Numerus clausus of property rights? in u.s. explicitly
recognized for real property. UK? Legislation mostly not dispositive.

A Principle of Separationfiof property law and law of
obligations: yes

A Principle of Aabstractionfi No
A Principle of Aspecialityi(Spezialitatsprinzip) in

property law: mostly yes, but some exceptions, e.g. floating
charge, general liens and privileges

A Principle of Aegal certaintyfi(Bestimmtheits-
grundsatz) in property law: not discussed as principle

A Principle of Aoublicityfiin property law: mostly yes, but
some exceptions







England an

<« c @

ﬂ Coronavirus: 10 unerw...  $F Meistbesucht @ BigBlueButton - Startr..  Homepage - beck-onl... H Eastlaw H OpenOlat - infinite lea... o Video Conferencing, .. [ Lesezeichen-Menii

ww.elgaronline.com;v
Signin t d on your te content. Sign up
El |' The online content platform for
garon |ne Edward Elgar Publishing

Home Browse Librarian services Takeatour Help Purchase Options Journals  Subjects

Comparative Property Law

Global Perspectives

Comparative

Research Handbooks in Comparative Law series
Edited by Michele Graziadei and Lionel Smith

Comparative Property Law provides a comprehensive treatment of property law from a comparative and global perspective. The contributors, who are leading experts in their fields, cover both classical and
new subjects, including the transfer of property, the public-private divide in property law, water and forest laws, and the property rights of aboriginal peoples. This Handbook maps the structure and the
dynamics of property law in the contemporary world and will be an invaluable reference for researchers working in all domains of property law.
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Alternative Title: property rights

Property law, principles, policies, and rules by which disputes over property [r—
are to be resolved and by which property transactions may be structured. What Prope
distinguishes property law from other kinds of law is that property law deals
with the relationships between and among members of a society with respect to :;:
“things.” The things may be tangible, such as land or a factory or a diamond EL':;‘E
ring, or they may be intangible, such as stocks and bonds or a bank account. of Bil
Property law, then, deals with the allocation, use, and transfer of wealth and the (F;Tizz
Sir T

objects of wealth. As such, it reflects the economy of the society in which it is
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