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Property Law





Notion of Ăproperty lawñ in the 

understanding of the Common Law

ÅBranch of law dealing with the relationship 

between one or more persons and things (cf. 

Encyclopedia Britannica)

Å Termin Ăpropertyñ (from Lat. proprietas/ownership) refers to Ăownershipñ in 

Ăthingsñ

Å ĂOwnershipñ tends to be understood more broadly than Ăpropertyñ 

(extending beyond Ăthingsñ)

Å ĂThingsñ in this context can be Ătangibleñ (corporeal) or Ăintangibleñ 

(incorporeal) Ą difference from Civil Law tradition! Eigentum - Vermögen

Å Practically, legal relations (ownership/property) with regard to intangibles 

are usually not dealt with in property law (but in contract law [e.g. 

assignment], company law etc.). Lease (landlord-tenant relationship) is 

often seen as a separate category between contract law and property law. 

Ą dogmatically not stringent

Å Strong historic influences!



Property law in context

ÅProperty and cultural background and historic development: 

role of private property

ÅProperty in socio-political theory (antiquity, enlightenment, 

French Revolution, Adam Smith, Marxist theory etc.). Relationship between 

property and society/justice/economy.

ÅĂProperty rights theoryñ under (new) institutional economics: 
importance of property rights in the process of economic development 

(ñincentivesò); how to structure.



General concepts of Ăpropertyñ in 

Common Law (general)

ÅPrivate property ïpublic property

ÅĂFullñ property (or Ăbundle of rightsñ) - Ălimitedñ 

proprietary (property) rights [rights in rem]

ÅPersonal property (Ăpersonaltyñ: in chattels) ïreal 

property (Ărealtyñ: in land)



History of property law in 

Common Law countries



History of property law in England

ÅNorman conquest (1066)

Åfeudal system (e.g. only Ăestatesñ/Ăfeesñ)

ÅĂwritñ system (actions) has led to fragmentation 
(differentiation between personal property ïreal property: actions Ăin 

personamñ ïactions Ăin remñ).

Ådistinction common law ïequity in property law, e.g. 

Ălegalñ and Ăequitableñ Ăinterestsñ

Åsome statutes, e.g. Property Act 1925, Land Registration 

Act 2002, Sale of Goods Act 1979/1989, é

ÅEU influence very limited





History of property law in the U.S.

ÅBased on English tradition, but particular 

developments:

ÅU.S. Constitution

ÅFederal structure: federal legislation ïState legislation (+ 

Common Law)

ÅUniform laws, in particular UCC Art.9 (security interest)

ÅRestatements Law of Property: 17 vol., but yet uncompleted

ÅEconomic analysis

ÅOther



Systematic position of property law

ÅPart of private law, but based on constitutional 

law and linked with administrative law and 

criminal law

ÅBranch of law dealing with Ăpropertyñ: contents = 

Ăright to exclusion, use and transferò

ÅLinked with law of obligations and procedural law 

(as well as others)



Core elements of property law

Å Definition of sphere of application: lease? sales? intellectual property? 

trust?

Å Determination of types of property rights:

Å Personalty: legal/equitable property (ownership, ñtitleñ), credit security in rem 
(pledge et al.), possession as right?

Å Realty:
Å freehold ïleasehold

Å freehold: fee simple absolute in possession, other fees/estates  (e.g. terms of years absolute, fee tail, life 

estate)

Å Ălegal and equitable interests in land (see English Property Act 1925)

Å credit security in land: mortgage

Å possession

Å Principles of property law?

Å Most relevant aspects of the respective rights:

Å acquisition, protection, transfer, termination



ĂPrinciplesñ of property law

ÅNumerus clausus of property rights? In U.S. explicitly

recognized for real property. UK? Legislation mostly not dispositive.

ÅPrinciple of Ăseparationñ of property law and law of

obligations: yes

ÅPrinciple of Ăabstractionñ? No

ÅPrinciple of Ăspecialityñ (Spezialitätsprinzip) in 

property law: mostly yes, but some exceptions, e.g. floating

charge, general liens and privileges

ÅPrinciple of Ălegal certaintyñ (Bestimmtheits-

grundsatz) in property law: not discussed as principle

ÅPrinciple of Ăpublicityñ in property law: mostly yes, but 

some exceptions



Further reading on the subject







https://www.peacepalacelibrary.nl/ebooks/files/321952723.pdf


