Class
Unification of Law - Uniform Law
(Rechtsvereinheitlichung)
Summer term 2016

Time schedule of the class
21.04.2016 Basics of unification of law: notion, purposes, history
28.04.2016 Institutions and methods of unification of law
05.05.2015 Holiday

12.05.2016 Uniform sales law (CISG) I
19.05.2016 Uniform sales law (CISG) II
26.05.2016 Uniform law in other parts of the law of obligations
02.06.2016 Uniform credit security law
09.06.2016 Uniform transport law I + II
16.06.2016 Seminar

23.06.2016 Uniform information technology (IT) law
30.06.2016 Approximation of laws in the EU
07.07.2016 Unification of the law of civil procedure
14.07.2016 Unification of insolvency law

Unification of law in the field of
credit security:
General aspects
• Notion and basic types of credit security (secured credit)
• In personam (personal) security – in rem (real) security (security in
movables or immovables)
• Possessory – non-possessory security

• Main regulatory topics in credit security law
• Creation – contents (intra partes, against third parties) – transfer enforcement – termination. Relation of security right to underlying contract.

• Basic legal values and principles of secured credit law: cf.
German law - numerus clausus of rights in rem – speciality principle –
principle of separation of obligations law and property law – principle of
abstraction – principle of publicity

Unification of law in the field of credit
security:
System of sources and models
• Sources: National law – EU law –
international law – soft law instruments
• National models: pledge, retention of title,
fiduciary transfer of property, trust, Art.9 UCC
security interest; mortgage; suretyship,
guarantee.

UCC Article 9 Secured Transactions
Part 1. General Provisions
Part 2. Effectiveness of Security Agreement; Attachment of Security Interest; Rights of
Parties to Security Agreement
[Subpart 1. Effectiveness and Attachment]
§ 9-201. GENERAL EFFECTIVENESS OF SECURITY AGREEMENT.
§ 9-202. TITLE TO COLLATERAL IMMATERIAL.
§ 9-203. ATTACHMENT AND ENFORCEABILITY OF SECURITY INTEREST; PROCEEDS;
SUPPORTING OBLIGATIONS; FORMAL REQUISITES.
§ 9-204. AFTER-ACQUIRED PROPERTY; FUTURE ADVANCES.
§ 9-205. USE OR DISPOSITION OF COLLATERAL PERMISSIBLE.
§ 9-206. SECURITY INTEREST ARISING IN PURCHASE OR DELIVERY OF FINANCIAL ASSET.

[Subpart 2. Rights and Duties]
§ 9-207. RIGHTS AND DUTIES OF SECURED PARTY HAVING POSSESSION OR CONTROL OF
COLLATERAL.
§ 9-208. ADDITIONAL DUTIES OF SECURED PARTY HAVING CONTROL OF COLLATERAL.
§ 9-209. DUTIES OF SECURED PARTY IF ACCOUNT DEBTOR HAS BEEN NOTIFIED OF ASSIGNMENT.
§ 9-210. REQUEST FOR ACCOUNTING; REQUEST REGARDING LIST OF COLLATERAL OR STATEMENT
OF ACCOUNT

Part 3. Perfection and Priority
Part 4. Rights of Third Parties
Part 5. Filing
Part 6. Default
Part 7. Transition
Part 8. TRANSITION PROVISIONS FOR 2010 AMENDMENTS

Unification of law in the field
of credit security
• Overview by types of secured credit: personal/real security –
in general or selection of types
• Overview by types of legal instruments:
- International treaties: e.g. UNIDROIT Cape Town Convention
on international interests in mobile equipment 2001 + 3 Protocols (aircraft,
rail, space)

- Soft law:
- „Principles“: PICC and PECL do not cover credit securities, but DCFR
does (security in movables)

- „Model laws“: e.g. OHADA Uniform Act on Securities (Security Rights)
1997/2010, CIS Model Civil Code 1994/1995, EBRD Model Law on Secured
Transactions 1994

- Legislative guides: UNCITRAL Legislative Guide on Secured
Transactions (2007)

Example
Chinese enterprise B acquires in 2015 from U.S.
manufacturer M an airplane. Payment is due in
instalments. In favour of M an „international
security interest“ in the plane is created,
according to which in the case of the buyer‘s
default with paying rates ownership in the airplane
is to fall-back to the manufacturer for a small
compensation.
What can the manufacturer do when the buyer
defaults?

Comparison of structures: Cape Town Convention and CISG
Cape Town Convention: Preamble
Chapter I: Sphere of application and general provisions
(art.1 – 6)
Chapter II: Constitution of an international interest (art.7
form requirements)
Chapter III: Default remedies (art.8 – 15)
Chapter IV: The international registration system (art.16
– 17)
Chapter V: Other matters relating to registration (art.18 –
26)
Chapter VI: Privileges and immunities of the Supervisory
Authority and the Registrar (art.27)
Chapter VII: Liability of the Registrar (art.28)
Chapter VIII: Effects of an international interest as against
third parties (art.29 – 30)
Chapter IX: Assignments of associated rights and
international interests; rights of subrogation (art.31 - 38)
Chapter X: Rights or interests subject to declarations by
Contracting States (art.39 – 40)
Chapter XI: Application of the Convention to sales (art.41)
Chapter XII: Jurisdiction (art.42 – 44)
Chapter XIII: Relationship with other Conventions (art.45bis
– 46)
Chapter XIV: Final provisions (art.47 – 62)

CISG: Preamble
• Part I:
-

Sphere of application

-

General Provisions

• Part II: Formation of the
Contract
• Part III: Sale of Goods
(Art. 25–88): General
provisions – obligations
of seller (+ rights of
buyer) – obligations of
buyer (+ rights of seller)
– passing of risk –
provisions common to
seller and buyer (eg
damages)
•

Part IV: Final Provisions
(Art. 89–101)

Principles underlying the Cape Town
Convention (according to Unidroit website)
“The Convention is based on 5 underlying principles:
· Party Autonomy: the Convention assumes that parties to transactions
involving high-value aircraft objects will be knowledgeable and expertly
represented, and so permit maximum contractual flexibility;
· Predictability: the Convention establishes concise and clear rules for
determining priority, thus reducing uncertainty
· Transparency: the Convention provides for registration of international
interests on an International Registry, which will be searchable by third
parties and which will subordinate unregistered interests to holders of
registered interests.
· Practicality: the regime established by the Convention reflects the
practical operation of modern financing transactions;
· Sensitivity to National Legal Cultures: the Convention allows
Contracting States to lodge declarations to modify the operation of select
provisions where those provisions would be incompatible with its principles
of national law – this flexibility is particularly important to enable the regime
established by the Convention to respond to domestic legal norms”

Example
Chinese enterprise B acquires in 2015 from U.S.
manufacturer M an airplane. Payment is due in
instalments. In favour of M an „international
security interest“ in the plane is created,
according to which in the case of the buyer‘s
default with paying rates ownership in the airplane
is to fall-back to the manufacturer for a small
compensation.
What can the manufacturer do when the buyer
defaults?

Solution of the case (overview)
Possible claims of manufacturer against buyer: deliver
airplane or transfer property, art.8 or 9 Cape Town
Convention

-

Applicability of Cape Town Convention

-

Valid international [security] interest between the
parties

- Claim 1: Art.8, right to take possession or sell (or claim
thereto)
- Claim 2: Art.9, vesting of ownership

First check of possible relevance of Cape Town
Convention
Article 2 — The international interest

1. This Convention provides for the constitution and effects of an
international interest in certain categories of mobile equipment and
associated rights.
2. For the purposes of this Convention, an international interest in mobile
equipment is an interest, constituted under Article 7, in a uniquely
identifiable object of a category of such objects listed in paragraph 3 and
designated in the Protocol: …
3. The categories referred to in the preceding paragraphs are:
(a) airframes, aircraft engines and helicopters;

Bases of claims under Cape Town Convention
Chapter III Default remedies
Article 8 — Remedies of chargee
1. In the event of default as provided in Article 11, the chargee may, to the extent that the
chargor has at any time so agreed and subject to any declaration that may be made by a
Contracting State under Article 54, exercise any one or more of the following remedies:
(a) take possession or control of any object charged to it;
(b) sell or grant a lease of any such object;
(c) collect or receive any income or profits arising from the management or use of any such
object.
2. The chargee may alternatively apply for a court order authorising or directing any of the acts
referred to in the preceding paragraph.

Article 9 — Vesting of object in satisfaction; redemption
1. At any time after default as provided in Article 11, the chargee and all the interested persons
may agree that ownership of (or any other interest of the chargor in) any object covered by the
security interest shall vest in the chargee in or towards satisfaction of the secured obligations.
2. The court may on the application of the chargee order that ownership of (or any other interest
of the chargor in) any object covered by the security interest shall vest in the chargee in or
towards satisfaction of the secured obligations.

Solution (detailed) part 1
Possible claims of manufacturer against buyer: deliver
airplane or transfer property, art.8 or 9 Cape Town Convention

-

Applicability of Cape Town Convention

= Issues of public international law
= sphere of application of Convention, art.1-3, 60
-

Valid international security interest between the parties

= Agreement to create interest
= Registration necessary?
-

Claim 1: Art.8, right to take possession or sell (or claim thereto)

-

Claim 2: Art.9, vesting of ownership and consequences therefrom

Basic provisions on applicability of Cape Town Convention
- Article 2 — The international interest
1. This Convention provides for the constitution and effects of an international interest in
certain categories of mobile equipment and associated rights.

2. For the purposes of this Convention, an international interest in mobile equipment is an interest, constituted
under Article 7, in a uniquely identifiable object of a category of such objects listed in paragraph 3 and designated in
the Protocol:
(a) granted by the chargor under a security agreement; (b) vested in a person who is the conditional seller under a
title reservation agreement; or (c) vested in a person who is the lessor under a leasing agreement. …

3. The categories referred to in the preceding paragraphs are: (a) airframes, aircraft
engines and helicopters;
- Article 3 — Sphere of application: 1. This Convention applies when, at the time of the
conclusion of the agreement creating or providing for the international interest, the debtor
is situated in a Contracting State.
2. The fact that the creditor is situated in a non-Contracting State does not affect the
applicability of this Convention.
- Article 49 — Entry into force 1. This Convention enters into force on the first day of
the month following the expiration of three months after the date of the deposit of the third
instrument of ratification, … but only as regards a category of objects to which a Protocol
applies: (a) as from the time of entry into force of that Protocol; (b) subject to the terms of
that Protocol; and (c) as between States Parties to this Convention and that Protocol.

Aircraft Protocol (2001), in force since 2006

Definitions in Cape Town Convention
Chapter I Sphere of application and general provisions
Article 1 — Definitions
In this Convention, except where the context otherwise requires, the following terms are
employed with the meanings set out below:
(a)“agreement” means a security agreement, a title reservation agreement or a leasing
agreement;
(b) “assignment” means a contract which, whether by way of security or otherwise, confers
on the assignee associated rights with or without a transfer of the related international
interest;
(i) “creditor” means a chargee under a security agreement, a conditional seller under a title
reservation agreement or a lessor under a leasing agreement;
(j) “debtor” means a chargor under a security agreement, a conditional buyer under a title
reservation agreement, a lessee under a leasing agreement or a person whose interest in
an object is burdened by a registrable non-consensual right or interest;

(o) “international interest” means an interest held by a creditor to which Article 2 applies;
(ii) “security agreement” means an agreement by which a chargor grants or agrees to
grant to a chargee an interest (including an ownership interest) in or over an object to
secure the performance of any existing or future obligation of the chargor or a third person;

Validity of international interest under Cape
Town Convention
Art.7 in conjunction with Art.2

Chapter II: Constitution of an international interest
Article 7 — Formal requirements
An interest is constituted as an international interest under this Convention
where the agreement creating or providing for the interest: (a) is in writing; (b)
relates to an object of which the chargor, conditional seller or lessor has power
to dispose; (c) enables the object to be identified in conformity with the
Protocol; and ...
= Registration necessary?

Chapter VIII: Effects of an international interest as against third
parties
Article 29 — Priority of competing interests
1. A registered interest has priority over any other interest
subsequently registered and over an unregistered interest.

Solution (detailed) part 2
Possible claims of manufacturer against buyer: deliver
airplane or transfer property, art.8 or 9 Cape Town Convention
-

Applicability of Cape Town Convention

-

Valid international security interest between the parties

- Claim 1: Art.8, right to take possession or sell (or claim
thereto): in conjunction with art.11 requires default = breach of contract,
non-performance

- Claim 2: Art.9, vesting of ownership and consequences
therefrom
-

Problem: validity of „pacte commissoire“ with minor compensation of
value of airplane: Art.15

Art.8: taking possession of object
Chapter III Default remedies
Article 8 — Remedies of chargee
1. In the event of default as provided in Article 11, the chargee may, to the extent that the
chargor has at any time so agreed and subject to any declaration that may be made by a
Contracting State under Article 54, exercise any one or more of the following remedies:
(a) take possession or control of any object charged to it;
(b) sell or grant a lease of any such object;

(c) collect or receive any income or profits arising from the management or use of any such
object.
2. The chargee may alternatively apply for a court order authorising or directing any of the acts
referred to in the preceding paragraph.
3. Any remedy set out in sub-paragraph (a), (b) or (c) of paragraph 1 or by Article 13 shall be
exercised in a commercially reasonable manner.
Article 11 — Meaning of default
1. The debtor and the creditor may at any time agree in writing as to the events that constitute a
default or otherwise give rise to the rights and remedies specified in Articles 8 to 10 and 13.
2. Where the debtor and the creditor have not so agreed, “default” for the purposes of Articles 8
to 10 and 13 means a default which substantially deprives the creditor of what it is entitled to
expect under the agreement.

Art.9: vesting of property
Chapter III Default remedies
Article 9 — Vesting of object in satisfaction; redemption
1. At any time after default as provided in Article 11, the chargee and all the interested persons
may agree that ownership of (or any other interest of the chargor in) any object covered by the
security interest shall vest in the chargee in or towards satisfaction of the secured obligations.
2. The court may on the application of the chargee order that ownership of (or any other interest
of the chargor in) any object covered by the security interest shall vest in the chargee in or
towards satisfaction of the secured obligations.

3. The court shall grant an application under the preceding paragraph only if the amount of the
secured obligations to be satisfied by such vesting is commensurate with the value of the object
after taking account of any payment to be made by the chargee to any of the interested persons.

See also Art.8: 6. Where the sums collected or received by the chargee as a result of the
exercise of any remedy set out in paragraph 1 or 2 exceed the amount secured by the security
interest and any reasonable costs incurred in the exercise of any such remedy, then unless
otherwise ordered by the court the chargee shall distribute the surplus among holders of
subsequently ranking interests which have been registered or of which the chargee has been
given notice, in order of priority, and pay any remaining balance to the chargor.

Article 15 — Derogation: In their relations with each other, any two or more of the parties
referred to in this Chapter may at any time, by agreement in writing, derogate from or vary the
effect of any of the preceding provisions of this Chapter except Articles 8(3) to (6), 9(3) and
(4), 13(2) and 14.

Pacte commissoire und Art.8 and 9
Chapter III Default remedies
Art.8 — Remedies of chargee: 6. Where the sums collected or received by the
chargee as a result of the exercise of any remedy set out in paragraph 1 or 2 exceed
the amount secured by the security interest and any reasonable costs incurred in the
exercise of any such remedy, then unless otherwise ordered by the court the chargee
shall distribute the surplus among holders of subsequently ranking interests which
have been registered or of which the chargee has been given notice, in order of
priority, and pay any remaining balance to the chargor.

Article 9 — Vesting of object in satisfaction; redemption
1. At any time after default as provided in Article 11, the chargee and all the interested persons may agree that
ownership of … any object covered by the security interest shall vest in the chargee in or towards satisfaction
of the secured obligations.
2. The court may on the application of the chargee order that ownership of …
any object covered by the security interest shall vest in the chargee in or towards satisfaction of the secured
obligations.

3. The court shall grant an application under the preceding paragraph only if the amount
of the secured obligations to be satisfied by such vesting is commensurate with the
value of the object after taking account of any payment to be made by the chargee to any
of the interested persons.

Article 15 — Derogation: In their relations with each other, any two or more of the parties
referred to in this Chapter may at any time, by agreement in writing, derogate from or vary the
effect of any of the preceding provisions of this Chapter except Articles 8(3) to (6), 9(3) and
(4), 13(2) and 14.

UNCITRAL Legislative Guide on Secured Transactions 2007
F. Recommendation 1
1. In order to provide a broad policy framework for an effective and efficient secured
transactions law (the “secured transactions law” is hereinafter referred to as “the law”
or “this law”), the law should be designed:
(a) To promote low-cost credit by enhancing the availability of secured credit;
(b) To allow debtors to use the full value inherent in their assets to support credit;
(c) To enable parties to obtain security rights in a simple and efficient manner;
(d) To provide for equal treatment of diverse sources of credit and of diverse forms of
secured transactions;

(e) To validate non-possessory security rights in all types of asset;
(f) To enhance certainty and transparency by providing for registration of a notice of a
security right in a general security rights registry;
(g) To establish clear and predictable priority rules;
(h) To facilitate efficient enforcement of a secured creditor’s rights;
(i) To allow parties maximum flexibility to negotiate the terms of their security
agreement;

(j) To balance the interests of all persons affected by a secured transaction; and
(k) To harmonize secured transactions laws, including conflict-of-laws rules relating to

DCFR 2009: Book IX 1:101 – 7.302
Chapter 1: General rules
Chapter 2: Creation and coverage
Chapter 3: Effectiveness as against third persons
Chapter 4: Priority
Chapter 5: Predefault rules
Chapter 6: Termination
Chapter 7: Default and enforcement

Some provisions of the DCFR on credit security:

Book IX: Proprietary security in movable assets
• IX. – 1:101: General rule: (1) This Book applies to the following rights in movable
property based upon contracts for proprietary security: (a) security rights; and (b)
ownership retained under retention of ownership devices.

• IX. – 1:102: Security right in movable asset: A security right in a movable
asset is any limited proprietary right in the asset which entitles the secured creditor to
preferential satisfaction of the secured right from the encumbered asset.

• IX. – 2:101: Methods of creation of security rights: A security right in a
movable asset may be created: (a) by the security provider granting the security right
to the secured credItor; …

• IX. – 2:102: Requirements for creation of security rights in general: The
creation of a security right in a movable asset requires that:(a) the asset exists; (b)
the asset is transferable; (c) the secured right exists; and …

• IX. – 2:103: Possessory and non-possessory security rights: Unless
otherwise agreed by the parties, the creation of a security right by contract does not
require possession of the encumbered asset by the secured creditor.

• IX. – 3:102: Methods of achieving effectiveness: (1) For security rights in all
types of assets, effectiveness may be achieved by registration of the security right
pursuant to Section 3.

