Class
Unification of Law - Uniform Law
(Rechtsvereinheitlichung)
Summer term 2017

Time schedule of the class
20.04.2017 Basics of unification of law: notion, purposes, history
27.04.2017 Neighbouring disciplines, institutions of unification of law, literature
04.05.2017 Sources, methods of research and solving cases in the field of
uniform law

11.05.2017 Solving cases in the field of uniform law (cont’d).
Uniform sales law (CISG)
18.05.2017 Uniform law in other parts of the law of obligations
25.05.2015 Holiday

01.06.2017 Moot Court International Commercial Arbitration and CISG
(presentation)
08.06.2017 Uniform credit security law
15.06.2017 Uniform transport law I (road, railroad, air): lecture will be
on other day
22.06.2017 Uniform transport law II (maritime transport)
29.06.2017 Uniform information technology (IT) law
06.07.2017 Approximation of laws in Europe, in particular the EU
13.07.2017 Unification of the law of civil procedure
20.07.2017 Unification of insolvency law

Methodological approaches to answering
research tasks on uniform law
• Research question of general or specific character?
• Do research question require comparative approach? If so, of
what kind and intensity?
• Define relevant sources?
• Build synopses
• Introduction into problem – overview of sources and contents
– issues – outcome/summary and perspectives
• Define relevant issues and prioritise them
• Find good structure (balanced! focused!
• Find and use relevant literature
• Find and use relevant case-law, possibly arbitral practice.
Prioritise and select case-law, e.g. on comparative basis
• Correct quotations
• Write clearly! Shorten your text! Read it through again several
times! Ask somebody else to read it and invite comment.

Methodological approaches to
case law analysis on uniform law
• International or European case law
Please give an analysis of the judgment of the European
Court of Justice of …

• National case law on uniform law (eg CISG)
problem
Please give an analysis of the judgment of the German
Supreme Court of 28 May 2014, VIII ZR 410/12
http://cisgw3.law.pace.edu/cases/140528g1.html)

• Case law on uniform law (or different uniform
laws) in comparison
Please compare the judgment of the German Supreme Court
of … with the judgment of the US Supreme Court of …, A. v.
B. (554 U.S. 222 (2008).

Case law analysis, e.g. international courts,
national courts, several courts in comparison
Introduction - The problem
The facts (short + relevant, in your own words)

The decision: contents, structure, procedure (e.g. preceding
decisions), argumentation. In case of the Court of Justice
of the EU: see also opinions of Advocates General
The issues in context of the relevant legal norms and other
jurisprudence. Make good structure + prioritise! Is already
commentary available? Correct quotations! Has relevant legislation
changed or is change planned?

Critique?
Possibly comparison
Conclusions, e.g. evaluation of the decisions, legislative
proposals.Think beyond the decision!

Solution of a practical case (example
electronic sales)
• Legal basis of claim?
• No uniform sales law on immovables
• Conflict of laws (Australian perspective! cf. with Rome I Regulation)
leads to Australian [Queensland] contracts law (also for form)
• ECC applicable within Australian law? (-)
• Conclusion of valid sales contract?

• Substantive law – emails sufficient, procedural issues of proof.
• Formal validity: sec.59 Property Law Act 1974 in conjunction with
sec.14 Electronic Transactions (Queensland) Act 2001
• Adequate method? Other evidence?
•

Authenticity?

•

Consent to method?

Uniform Sales Law:
The 1980 UN Convention on
Contracts for the International Sale
of Goods (CISG)

Uniform sales law:
The 1980 UN Convention on Contracts for
the International Sale of Goods (CISG)
Short characterization:
• international treaty on unified sales law
(UNCITRAL)
• currently 85 members (last accessions Azerbaijan and
Vietnam, both as from 2017).

• history
• „liberal“ content
• compromise between different legal traditions, in
particular Continental law and Common Law.

Structure of the CISG
• Part I: Sphere of Application and General
Provisions (Art. 1–13)
• Part II: Formation of the Contract (Art. 14–24)
• Part III: Sale of Goods (Art. 25–88): General
provisions – obligations of seller (+ rights of buyer)
– obligations of buyer (+ rights of seller) – passing
of risk – provisions common to seller and buyer (eg
damages)
• Part IV: Final Provisions (Art. 89–101)

Literature and case law on the CISG
• Commentaries by Schlechtriem/Schwenzer,
Kröll/Mistelis/Perales Viscasillas, Honnold, Bianca/Bonnell and
others

• Case law databases:
-

CLOUT (UNCITRAL)

-

Global Sales Law (www.cisg-online.ch: Prof. Schwenzer),

-

Albert H. Kritzer CISG database
(http://www.cisg.law.pace.edu)

-

Unilex (by Unidroit and the University of Rome „La Sapienza“:
Prof. Bonell) (http://www.unilex.info/)

United States District Court, Southern District of New York
Cedar Petrochemicals, Inc., Plaintiff, v. Dongbu Hannong Chemical Co., Ltd., Defendant
No. 06 Civ. 03972(AJN), October 21, 2013
OPINION

Plaintiff Cedar Petrochemicals, Inc. ("Cedar"), brought this breach of contract action against
Defendant Dongbu Hannong Chemical Co., Ltd. ("Dongbu"), alleging that Dongbu had delivered
non-conforming liquid phenol, in violation of the parties' written and oral contracts and in
contravention of its obligations under the Convention on Contracts for the International Sale of
Goods, Apr. 11, 1980 …. A nonjury trial was held in this action on September 30, October 1, and
October 2, 2013.
In short, the parties' dispute relates to a 2005 maritime shipment of the liquid petrochemical phenol. The phenol at
issue ("the Phenol") was transported from its on-shore storage tank in Yuso, Korea, to Defendant's ship, the
Green Pioneer, which carried it to Ulsan Anchorage, Korea. Once there, the Phenol was transferred from the
Green Pioneer to Plaintiff's ship, the Bow Flora, which carried it to port at Rotterdam, The Netherlands. On arrival
at Rotterdam, it was determined that the Phenol was damaged. .. in order to demonstrate liability, Plaintiff must
prove by a preponderance of the evidence that the Phenol was injured before it passed the rail of the Bow Flora.
… On this factual point, the Court was unpersuaded. …

I. FINDINGS OF FACT
A. The Parties and Jurisdiction …

III. CONCLUSION: Based on the above-mentioned findings of facts and conclusions of law, the
Court concludes that Plaintiff has not shown by a preponderance of the evidence that the Phenol at
issue was injured prior to crossing the rail of the Bow Flora. Having failed to make this showing,
Plaintiff cannot establish that Defendant breached the parties' agreement. Accordingly, judgment is
granted in favor of Defendant.

Practical case (example)
Seller A from Germany sells to buyer B in
Vietnam some goods. Buyer does not pay,
says goods are defective. What can A do?

Start: Legal basis for claim(s)
CHAPTER III. OBLIGATIONS OF THE BUYER
Article 53
The buyer must pay the price for the goods and
take delivery of them as required by the contract
and this Convention.

A first comparison: the CISG and German law
• Part I:
-

- Sphere of application: BGB - all sales

Sphere of Application: “international” and other contracts; HGB – commercial
sale of “goods”, no consumer sales sales
General Provisions (Art. 1–13): e.g. - „General provisions“: interpretation of
interpretation of CISG (Art.7),
interpretation of statements by parties
(Art.8) form of contract (Art.11), good
faith? (see Art.7 I)

• Part II: Formation of the Contract
(Art. 14–24): offer and acceptance (eg
Art.16 revocability of offer)

BGB, of declarations of will and contracts
(sec.157), principle of good faith (sec.242),
form of contract (sec.125 et seq.)
- Formation of contract: sec. 145 et seq.,
130 et seq (legal transactions), 311 et seq.
- Validity of contract (104 et seq., 119 et
seq, 305 et seq. – no parallel in CISG

- Contents of (sales) contract, sec.433
et seq.: mutual obligations, defects,

• Part III: Sale of Goods (Art. 25–88):
General provisions – obligations of passing of risk, retention of title, sale of
seller (+ rights of buyer) – obligations rights
of buyer (+ rights of seller) – passing - Violation of contract: sec.275 et seq,
of risk – provisions common to seller 320 et seq., 434 et seq.
- In particular: damages (sec.280, 249
and buyer (e.g. damages)
et seq)
• Part IV: Final Provisions (Art. 89–101)

Basic obligations and rights under the CISG and German law
CISG Chapter II OBLIGATIONS OF THE

BGB Book 2 Law of Obligations

SELLER

Division 8 Particular types of obligations

Article 30: The seller must deliver the goods,
hand over any documents relating to them
and transfer the property in the goods, as
required by the contract and this
Convention.
Chapter III OBLIGATIONS OF THE BUYER
Article 53: The buyer must pay the price for
the goods and take delivery of them as
required by the contract and this
Convention.
Chapter II Section III. Remedies for breach
of contract by the seller
Article 45
(1) If the seller fails to perform any of his
obligations under the contract or this
Convention, the buyer may:(a) exercise
the rights provided in articles 46 to 52;
(b) claim damages as provided in articles 74
to 77.

Section 433 Typical contractual duties in a
purchase agreement
(1) By a purchase agreement, the seller of a
thing is obliged to deliver the thing to the buyer
and to procure ownership of the thing for the
buyer. The seller must procure the thing for the
buyer free from material and legal defects.
(2) The buyer is obliged to pay the seller the
agreed purchase price and to accept delivery
of the thing purchased.

Book 2 Division 1 Subject matter of
obligations - Title 1 Duty of performance
Section 275 Exclusion of the duty of performance
(1) A claim for performance is excluded to the extent
that performance is impossible for the obligor or for
any other person.

Division 3 Contractual obligations
Title 2 Reciprocal contracts
Section 320 Defence of unperformed contract
(1) A person who is a party to a reciprocal contract
may refuse his part of the performance until the other
party renders consideration, …

