Class
Unification of Law - Uniform Law
(Rechtsvereinheitlichung)
Summer term 2019

Time schedule of the class
11.04.2019 Basics of unification of law: notion, purposes, history
18.04.2019 Neighbouring disciplines, literature. Institutions of unification
of law
25.04.2019 Sources of uniform law. Methods of research and solving
cases in the field of uniform law
02.05.2019 Methods of research and solving cases in the field of
uniform law (cont’d.). Uniform sales law (CISG) I
09.05.2019 CISG II. Uniform law in other parts of the law of obligations
16.05.2019 CISG + PICC: case study
23.05.2019 Uniform credit security law
30.05.2019 Holiday

06.06.2019 Uniform transport law
13.06.2019 Uniform information technology (IT) law

20.06.2019 Approximation of laws in Europe, in particular the EU
27.06.2019 Unification of the law of civil procedure
04.07.2019 Unification of insolvency law
11.07.2019 Test

Unification (approximation) of laws
in Europe
• Council of Europe: founded in 1949, 47 member states
• EU: founded in 1951/1957 (ECCS/EEC/Euratom), 28
member states. Legal basis: currently Lisbon treaty 2007.
Comprehensive activities in approximation of laws
• EFTA: founded in 1960, 4 member states
• EEA: founded in 1992, 31 member states (EU + EFTA
without Switzerland)
• UNECE: UN Economic Commission for Europe, founded in
1947, e.g. CMR

• Subregional, e.g. Nordic Council, Council of Baltic Sea
States, others

Member States of the Council of Europe

Historical aspects of approximation
of laws in Europe
• 19th century
• 20th/21st century: Council of Europe, UNECE,
EEC -> EU

• Jean Monnet. Integration instead of
cooperation only.
From the Treaties of Rome to the Lisbon Treaty
and the EU Charter of Fundamental Rights.
„Approximation of laws“ as a fundamental part

of the competences of the EU.

Practical implementation of
approximation of laws
• See the problem and define it
• Search for proposals for solution
• Do your own research using comparative law and
interdisciplinary approaches
• Questionnaires
• Experts
• Transparency
• Working language(s)
• Who shall be a member of a working group and chair it
• Use different instruments (treaties, model laws, official
commentaries, legislative guides etc.)
• Make the results public
• Implementation

Can a EU legal instrument complementing national law be passed
under the competence provisions on approximation of laws?
ECJ, judgment 2.5.2006, C-436/03, European Parliament v
Council of the European Union, on European Cooperative
Society Regulation. Art.114 TFEU (today) as legal basis?
Findings of the Court:
The appropriate legal basis on which an act must be adopted should be determined according to
its content and main object … In that regard, Article 308 EC may be used as the legal basis
for a measure only where no other provision of the Treaty gives the Community institutions the
necessary power to adopt it.
Recourse to Article 308 EC as a legal basis is … excluded where the Community act in question
does not provide for the introduction of a new protective right at Community level, but merely
harmonises the rules laid down in the laws of the Member States for granting and protecting
that right. …
… It is apparent from … the contested regulation, pursuant to which a European cooperative
society is to be treated in every Member State as if it were a cooperative formed in
accordance with the law of the Member State in which it has its seat, that the European
cooperative society is a form which coexists with cooperative societies under national law.
In those circumstances, the contested regulation, which leaves unchanged the different national
laws already in existence, cannot be regarded as aiming to approximate the laws of the
Member States applicable to cooperative societies, but has as its purpose the creation of a
new form of cooperative society in addition to the national forms.

EC Treaty (Nice Treaty version)
CHAPTER 3 APPROXIMATION OF LAWS
Article 94 (today Art.114 TFEU)
The Council shall, acting unanimously on a proposal from the Commission …, issue
directives for the approximation of such laws, regulations or administrative
provisions of the Member States as directly affect the establishment or functioning of
the common market.
Article 95
1. By way of derogation from Article 94 and save where otherwise provided in this
Treaty, the following provisions shall apply for the achievement of the objectives
set out in Article 14.
2. …
Part Six: General and Final Provisions

Article 308 (today Art.352 TFEU)
If action by the Community should prove necessary to attain, in the course of the
operation of the common market, one of the objectives of the Community, and this
Treaty has not provided the necessary powers, the Council shall, acting unanimously
on a proposal from the Commission and after consulting the European Parliament,
take the appropriate measures.

Legal bases for approximation of laws in the EU
• General competences for approx. of laws
• Art.114 TFEU
• Art.115 TFEU
• Art.352 TFEU
• Special competences for approx. of laws, e.g.
• Art.81 TFEU (judicial cooperation and PIL)
• Art.169 TFEU (consumer protection)
• Art.191 TFEU (environment)
Mutual relationship: in principle free choice of legal
basis, exception Art.352 TFEU (subsidiary character)

Art.114 TFEU
Article 114 (ex Art. 95 TEC)

1. Save where otherwise provided in the Treaties, the following
provisions shall apply for the achievement of the objectives set out
in Article 26. The European Parliament and the Council shall, acting
in accordance with the ordinary legislative procedure and after
consulting the Economic and Social Committee, adopt the measures
for the approximation of the provisions laid down by law, regulation
or administrative action in Member States which have as their object
the establishment and functioning of the internal market.
2. Paragraph 1 shall not apply to fiscal provisions, to those relating to
the free movement of persons nor to those relating to the rights and
interests of employed persons.

…

Further legal bases
Article 115 (ex Art. 94 TEC)
Without prejudice to Article 114, the Council shall, acting unanimously in
accordance with a special legislative procedure and after consulting the
European Parliament and the Economic and Social Committee, issue
directives for the approximation of such laws, regulations or administrative
provisions of the Member States as directly affect the establishment or
functioning of the internal market.
Article 352 (ex Art. 308 TEC)

1. If action by the Union should prove necessary, within the framework of the
policies defined in the Treaties, to attain one of the objectives set out in the
Treaties, and the Treaties have not provided the necessary powers, the
Council, acting unanimously on a proposal from the Commission and after
obtaining the consent of the European Parliament, shall adopt the
appropriate measures. ...
4. This Article cannot serve as a basis for attaining objectives pertaining to
the common foreign and security policy ....

Types of legal sources under EU law dealing with
approximation of laws
• Distinguish: binding legal provisions – non-binding
instruments. Primary/secondary EU law
• International treaties: ECJ jurisprudence AETR (1971)

• Supranational instruments (regulations, directives,
decisions/framework decisions)
• General principles of EU law

• Quasi-normative instruments (e.g. PECL)
• Legislative aids, e.g. preambles of directives and
regulations,white books, recommendations

• Trade usages – general contract terms („best practices“)
• Particular aspects of judge-made law (ECJ, General
Court [first inst.): principles of effet utile and EU-friendly
interpretation

International treaties of the EU
TFEU
TITLE V: INTERNATIONAL
AGREEMENTS
Article 216
1.

The Union may conclude an agreement with one or more third countries
or international organisations where
the Treaties so provide or where the
conclusion of an agreement is
necessary in order to achieve, within
the framework of the Union's policies,
one of the objectives referred to in
the Treaties, or is provided for in a
legally binding Union act or is likely
to affect common rules or alter their
scope.

2.

Agreements concluded by the Union
are binding upon the institutions of
the Union and on its Member States.

TEU Article 3
1. The Union's aim is to promote peace, its
values and the well-being of its peoples.
2. The Union shall offer its citizens an area of
freedom, security and justice without internal
frontiers, in which the free movement of
persons is ensured …
3. The Union shall establish an internal
market. It shall work for the sustainable
development of Europe ….
It shall combat social exclusion and discrimination, and shall promote social justice and
protection, equality between women and
men, solidarity between generations and
protection of the rights of the child.
It shall promote economic, social and
territorial cohesion, and solidarity among
Member States.
It shall respect its rich cultural and linguistic
diversity, and shall ensure that Europe's
cultural heritage is safeguarded and
enhanced.

Methods of approximation of law in the EU
• Legislative technique
- Approximation of laws v. recognition: ECJ Cassis de Dijon
(1979). See also EU cross-border company law (Centros jurispr.)
- Relationship between primary and secondary EU law
- Approximation only for cross-border situations (internal EU or
general) or also domestic cases?
- Approximation of substantive law – conflict of laws (private
international law)
- Selective norms – systematic approach
- Specific provisions – general provisions

• Interpretation: next slide

Methods of approximation of law in the EU
(cont‘d.)
• Legislative technique (previous slide)
• Interpretation
- Principles of interpretation,
- „model character“ of some legal order?
- Uniform interpretation v. autonomous interpretation (see
also legislative terms)? 24 official languages.
- Supportive tools for interpretation.

Cassis de Dijon judgment
Cassis de Dijon is a 1979 decision of the Court of Justice of the European
Communities. The Court held that a regulation applying to both imported and
to domestic goods (an "indistinctly applicable measure") that produces an
effect equivalent to a quantitative import restriction is an unlawful restriction
on the free movement of goods. The case is a seminal judicial interpretation
of article 34 TFEU.
The ECJ held that the German legislation represented a measure having an effect
equivalent to a quantitative restriction on imports and was thus in breach of
article 28 of the Treaty: “The concept of measures having an effect equivalent
to quantitative restrictions on imports contained in article 30 [now 34 TFEU] of
the EEC treaty is to be understood to mean that the fixing of a minimum
alcohol content for alcoholic beverages intended for human consumption by
the legislation of a member state also falls within the prohibition laid down in
that provision where the importation of alcoholic beverages lawfully produced
and marketed in another member state is concerned”.
The major outcome of this case is the principle of mutual recognition: the court
held that there was no valid reason that a product lawfully marketed in one
member state should not be introduced in another member state.
To soften this wide opening of the gates for intra-Community trading, the court
went on to provide four mandatory requirements that might be accepted as
necessary for restricting trading in addition to the fixed derogations of TFEU
36 of the Lisbon Treaty: “...the effectiveness of fiscal supervision, the
protection of public health, the fairness of commercial transactions, and the
defence of the consumer.”

Examples of approximation of laws by the EU
•
•
•
•
•
•
•

Consumer protection
Commercial and company law
Transport law
Competition law
Anti-monopoly law
PIL
International civil procedure law

Topical issues:
•General contracts law, sales law, civil law? DCFR, draft
CESL Regulation, „European Civil Code“?
•Law of civil procedure? ELI-Unidroit project on „European
Rules of Civil Procedure“

