Class
Unification of Law - Uniform Law
(Rechtsvereinheitlichung)

Summer term 2019



Time schedule of the class

11.04.2019 Basics of unification of law: notion, purposes, history
18.04.2019 Neighbouring disciplines, literature. Institutions of unification
of law

25.04.2019 Sources of uniform law. Methods of research and solving
cases in the field of uniform law

02.05.2019 Methods of research and solving cases in the field of

uni form | aw (contod. ). Uni form s
09.05.2019 CISG II. Uniform law in other parts of the law of obligations

16.05.2019 CISG + PICC: case study

23.05.2019 Uniform credit security law

30.05.2019 Holiday

06.06.2019 Uniform transport law

13.06.2019 Uniform information technology (IT) law

20.06.2019 Approximation of laws in Europe, in particular the EU
27.06.2019 Unification of the law of civil procedure
04.07.2019 Unification of insolvency law

11.07.2019 Topic of choice



Reasons and difficulties for harmonization/unification of law
In the field of civil procedure

A Locus regit actum, but often transnational dimension. Judkial
confictEU-US AR as catalyst of harmoni za

A Procedural law serves the protection of substantive rights
and interests: derived interest for unification of procedural
law

A Relationship with human rights protection: Ami nNi mum
standardso v. NnAbest practice:

A Effective judicial protection as an element of economic
attractiveness of a state

A Regional specifics: Anglo-American approach, EU, others



Regulation (EC) No 805/2004 of the European Parliament and of the Council
of 21 April 2004
creating a European Enforcement Order for uncontested claims

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN
UNION,

Having regard to the Treaty establishing the European Community, and in particular
Articles 61(c) and the second indent o

Whereas:

(1) The Community has set itself the objective of maintaining and developing an
area of freedom, security and justice, in which the free movement of persons is
ensured. To this end, the Community is to adopt, inter alia, measures in the field of
judicial cooperation in civil matters that are necessary for the proper functioning of
the internal market.

(4) On 30 November 2000, the Council adopted a programme of measures for
implementation of the principle of mutual recognition of decisions in civil and
commercial matters. This programme includes in its first stage the abolition of
exequatur, that is to say, the creation of a European Enforcement Order for
uncontested claims.



Legal sources of international uniform law In civil

Online Dispute Resolution

procedure

A evels: A Subjects: (following
iGlobal approximate time-lines of
Regional development)
Moarticular case: EU A International civil procedure

A Arbitration

A Insolvency

A Mediation

A

A

Civil procedure in general



Legal sources of uniform law in civil procedure:
major examples

A International level

A Cross-border civil procedure: most important Hague Conference on PIL

A UNCITRAL Model Law on International Commercial Arbitration 1985

A UNCITRAL Model Law on International Commercial Mediation 2002/2018

A ALl/Unidroit Principles of Transnational Civil Procedure 2004 +
accompanying Rules of Transnational Civil Procedure

A UNCITRAL Technical Notes on ODR (2016)

A UNCITRAL Legislative guide on civil procedure? i still missing

A EU law

A Primary EU law

A Secondary EU law

A Soft law developments?



EU Law on civil procedure

A Primary EU law

A EU cross-border civil procedure law (Brussels I/la Regulation
2012, European Enforcement Order (EEO) Regulation 2004,
European Payment Order Regulation 2006 etc.). Particular
techniqgue of EE O R e g u lindirectionificatfor for
recognition)

A Some procedural EU directives without cross-border
dimension (e.g. intellectual property: enforcement directivefi )

A Some procedural provisions in substantive EU
directives/regulations, e.g. consumer protection

A From Arinciples of European civil procedurefi(1992)
towards European Rules of Civil Procedure? (ELI Unidroit
project)



Specific Procedures



International Civil Procedure



Some notes on unification of law In the
field of international civil procedure

A Why was international civil procedure
chosen as subject of international
unification of law?

A What are the main characteristis of
uniform international civil procedure law?
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European Judicial Network -
in civil and commercial matters

The European Union has a system of laws in place designed to help individuals and
businesses with cross-border litigation. This is the case with the new procedural

Foreword to:

A Citi zens' G uide tools for simplifying cross-border debt recovery. The European Payment Order
for uncontested pecuniary claims and the European Small Claims Procedure for
to Cross- bo rd er claims of up to €2000 are remarkable legal tools. They offer citizens and businesses

I e . across EU the means for quicker, more efficient resolution of cross-border cases, by
C|V|| L|t|gat| on making it easier to enforce a claim against a defendant in another Member State.



EU Law on international civil procedure (some
examples)

A Brussels Convention 1968

A Brussels I/la Regulation 2012

A European Enforcement Order (EEO) Regulation 2004,
A European Payment Order Regulation 2006 etc.).

A

A Particular technigue of EE O Re g u lindirecifio n (A
unification for recognition)

A Treaties: e.g. Lugano Convention(s) 1988/2007
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Example for different approaches as to (international)
jUI‘iSdiCtiOHZ Compare also with Brussels la Regulation

ALI-Unidroit Principles of TCP

2. Jurisdiction Over Parties

2.1 Jurisdiction over a party may be exercised:

2.1.1 By consent of the parties to submit the
dispute to the tribunal;

2.1.2 When there is a substantial connection
between the forum state and the party or the

transaction or occurrence in dispute. A substantial

connection exists when a significant part of the
transaction or occurrence occurred in the forum
state, when an individual defendant is a habitual
resident of the forum state or a jural entity has
received its charter of organization or has its
principal place of business therein, or when
property to which the dispute relates is located in
the forum state.

2.2 Jurisdiction may also be exercised, when no
other forum is reasonably available, on the basis
of:

2.2.1 Presence or nationality of the defendant in
the forum state; or

2.2.2 Presence in the forum state of the
defendant 6s property,

ALI-Unidroit Rules of Transnational Civil Procedure

4. Jurisdiction Over Parties

4.2 Jurisdiction may be established over another person

as follows:

4.2.1 By consent of that person to the jurisdiction of the

court; or

4.2.2 Over an individual who is a habitual resident of the

forum;

4.2.3. Over a jural entity that has received its charter of

organization from the forum state or maintains its principal

place of business or administrative headquarters in the

state; or

4.2.4. Over a person that has:

4.2.4.1 Provided goods or services in the forum state, or agreed

to do so, when the proceeding concerns such goods or services;

or

4.2.4.2 Committed tortious conduct in the forum state, or

conduct having direct effect in the forum state, when the

proceeding concerns such conduct.

4.3 Jurisdiction may be exercised over a person who claims

an interest (of ownership, lien, security, or otherwise) in property

located in the forum state with respect to that interest.

4.4 Jurisdiction may be exercised, when no other forum is

reasonably available, on the basis of:

4.4.1 Presence or nationality of the defendant in the forum state;

or

4. 4.2 Presence in the forum st
el

relates to the property,whether or not the dispute r

should be limited to the property or its value.

authority is limited to the property or its value.



UNCITRAL T active In
several areas of
procedural law
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Texts and Status

UMNCITRAL is formulating modern, fair, and harmonized Int ti 1C ial Elect icC
rules on commercial transactions. These nternationa ommercia ectronic Lommerce

include conventions, model laws and rules which are Arbitration
acceptable worldwide, legal and legislative guides and
recommendations of great practical value, updated

infarmation on case law and enactments of uniform InSOIVenCy
commercial law, technical assistance in law reform International Commercial
projects, regional and national seminars on uniform Mediation

commercial law.

Security Interests
Status table of all UNCITRAL texts

Freguently asked guestions - Texts

International Sale of Goods

(CISG) and Related Transactions Online Dispute Resolution
Procurement and Infrastructure International Payments
Development

International Transport of Goods

Micro, Small and Medium-sized
Enterprises




ADR: Arbitration



Some notes on unification of law In the field
of arbitration

A Why was arbitration chosen as subject of
International unification of law?

A What are the main characteristis of uniform
arbitration law?
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UNCITRAL Model Law on International Commercial Arbitration (1985), with amer
adopted in 2006

The Model Law is designed to assist States in reforming and modernizing their laws on arbitral procedure so as to take
into account the particular features and needs of international commercial arbitration. It covers all stages of the arbitral
process from the arbitration agreement, the composition and jurisdiction of the arbitral tribunal and the extent of court
intervention through to the recognition and enforcement of the arbitral award. It reflects worldwide consensus on key
aspects of international arbitration practice having been accepted by States of all regions and the different legal or

economic systems of the world. Texd of the Model Law {original

Additional Resources

Text of the Model Law (amende
Explanatory Mote

Amendments to articles 1 (2), 7, and 35 (2), a new chapter [V A to replace article 17 and a new article 2 A were adopted Status
by UNCITRAL on 7 July 2006. The revised version of article 7 is intended to modemise the form required of an arbitration

agreement to better conform with international contract practices. The newly introduced chapter [V A establishes a more Case Law on UNCITRAL Texis

comprehensive legal regime dealing with interim measures in support of arbitration. As of 2006, the standard version of the UMCITRAL 2012 Digest of Case
Model Law is the amended version. The original 1985 text is also reproduced in view of the many national enactments Model Law on International Con
based on this original version. Arbitration

General Assembly resolution &

General Assembly resolution 41

Travaux préparatoires




Example

ML 1985, CHAPTER V. CONDUCT OF ARBITRAL
PROCEEDINGS

Article 18. Equal treatment of parties

The parties shall be treated with equality and each party shall
be given a full opportunity of presenting his case.

Article 21. Commencement of arbitral proceedings

Unless otherwise agreed by the parties, the arbitral
proceedings in respect of a particular dispute commence on
the date on which a request for that dispute to be referred to
arbitration is received by the respondent.



ADR: Mediation






