Class
Unification of Law - Uniform Law
(Rechtsvereinheitlichung)
Summer term 2019

Time schedule of the class
11.04.2019 Basics of unification of law: notion, purposes, history
18.04.2019 Neighbouring disciplines, literature. Institutions of unification
of law
25.04.2019 Sources of uniform law. Methods of research and solving
cases in the field of uniform law
02.05.2019 Methods of research and solving cases in the field of
uniform law (cont’d.). Uniform sales law (CISG) I
09.05.2019 CISG II. Uniform law in other parts of the law of obligations
16.05.2019 CISG + PICC: case study
23.05.2019 Uniform credit security law
30.05.2019 Holiday

06.06.2019 Uniform transport law
13.06.2019 Uniform information technology (IT) law
20.06.2019 Approximation of laws in Europe, in particular the EU
27.06.2019 Unification of the law of civil procedure

04.07.2019 Unification of insolvency law
11.07.2019 Topic of choice

Harmonization/unification
of insolvency law
• (Comparative) notion of insolvency law (bankruptcy
law)
• Reasons for approximation/unification of insolvency
law

• Approaches: “minimum standards” v. “best practices”
• Regional specifics, in particular EU. See also OHADA
Model Insolvency Act 1998/2015.

• Distinguish international (cross-border) insolvency
law – domestic insolvency law

Internat. organisations active
in unification/approximation of
insolvency law
•
•
•
•
•
•

UNCITRAL
World Bank
EBRD
Council of Europe
EU
OHADA

Sources and institutions of
information
•
•
•
•
•
•

INSOL International
INSOL Europe
International Insolvency Institute
UNCITRAL
International Insolvency Review (Wiley)
International Insolvency Law Review
(C.H.Beck)

Legal sources and related
documents on
harmonization/unification
of insolvency law

Legal sources and related
documents (overview)
•
•
•
•

International treaties
(EU) supranational law
Model laws
Other soft law

Legal sources and related documents on
uniform cross-border insolvency law
• International treaties (cross-border issues): Council of
Europe Convention 1990 (Istanbul), some bilateral or
regional treaties (Scandinavia, Latin America)
• EU law: EU Insolvency Regulation 2000, recast 2015

• Model laws:
• UNCITRAL Model Law on cross-border insolvencies
1997, ML on Recognition of Insolvency-Related Judgments
2018.
• OHADA Model Insolvency Act 1998/2015 (partly).
• (Other) soft law: partly EBRD + World Bank “principles”

Further
adopting states:
Japan
Poland
Romania
South Korea
UK
USA

Cross-border insolvency law:
basic approaches
• Unity of insolvency proceeding: old
treaties
• Plurality + cooperation of insolvency
proceedings: EU Insolv. Regulation +
UNCITRAL Model Law (based on US
„comity“ approach). Concept of „COMI“

Legal sources and related documents on
uniform domestic insolvency law
(sometimes including cross-border aspects)
• International treaties: (-)
• EU law: Insolvency Directive of 20 June 2019
• Model laws: OHADA Model Insolvency Act 1998/2015.
• Other soft law:
• World Bank effective insolvency principles 2001 + ROSC
• EBRD core principles of insolvency law 2001 + IOH principles
2007
• Private Initiative: Principles of European Insolvency Law 2003
• UNCITRAL Legislative Guide on Insolvency Law 2004
• See also accompanying research and training.

Structural issues
• General frame and purposes of insolvency law and
practice
• Scope and types of insolvency proceedings

• Institutions, participants
• Commencement („opening“) of insolvency proceedings
• Conduct and effects of the proceeding

• Some particular issues: avoidance, contracts, secured
credit, reorganization (e.g. „insolvency plan“),
discharge, cross-border issues.

Principles of European Insolvency Law 2003
§ 1 Insolvency proceeding
§ 2 Institutions and participants
§ 3 Effects of the opening of the proceeding
§ 4 Management of the assets
§ 5 Obligations incurred by, and fees of, the administrator
§ 6 Treatment of contracts
§ 7 Position of employees
§ 8 Reversal of juridical acts
§ 9 Security rights and set-off
§ 10 Submission and admission of insolvency claims
§ 11 Reorganization
§ 12 Liquidation
§ 13 Closure of the proceeding
§ 14 Debtor in possession

EU law

EU Commission RECOMMENDATION of 12.3.2014 on a new approach to
business failure and insolvency
THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union, and in particular Article 292 thereof,
Whereas:

(1) The objective of this Recommendation is to ensure that viable enterprises in financial difficulties, wherever
they are located in the Union, have access to national insolvency frameworks which enable them to restructure
at an early stage with a view to preventing their insolvency, and therefore maximise the total value to creditors,
employees, owners and the economy as a whole. The Recommendation also aims at giving honest bankrupt
entrepreneurs a second chance across the Union.
(2) National insolvency rules vary greatly in respect of the range of the procedures available to debtors facing
financial difficulties in order to restructure their business. …
HAS ADOPTED THIS RECOMMENDATION:
I.

Objective and subject matter …

II. Definitions
5. For the purposes of this Recommendation:
(a) 'debtor' means any natural or legal person in financial difficulties when there is a likelihood of insolvency;
III. Preventive restructuring framework
AVAILABILITY OF A PREVENTIVE RESTRUCTURING FRAMEWORK
6. Debtors should have access to a framework which allows them to restructure their business with the
objective of preventing insolvency. The framework should contain the following elements:
(a) the debtor should be able to restructure at an early stage, as soon as it is apparent that there is a likelihood
of insolvency; …

OHADA Model Act

OHADA Acte uniforme portant organisation des procédures
collectives d’apurement du passif 1998/2015
258 articles, deals only with business insolvency, French model.
Titre 1 - Règlement préventif (5 -)
Titre 2 - Redressement judiciaire et liquidation des biens (25 – 193)
Titre 3 - Faillite personnelle et réhabilitation (194 -)
Titre 4 - Voies de recours en matière de redressement judiciaire et de
liquidation des biens (216 -)
Titre 5 - Banqueroute et autres infractions (226 -)
Titre 6 - Procédures collectives internationales (247 – 256)
Titre 7 - Dispositions finales (257 – 258)

„Principles“

„Principles“
• World Bank: „effective“ insolvency
• EBRD: „insolvency law regime“ and
Insolvency Office Holders“
• „European Principles of Insolvency
Law“

World Bank 2015 PRINCIPLES FOR EFFECTIVE INSOLVENCY AND
CREDITOR/DEBTOR REGIMES
PART A. LEGAL FRAMEWORK FOR CREDITOR RIGHTS
Part B. Risk Management and Corporate Workout
PART C. LEGAL FRAMEWORK FOR INSOLVENCY
C1 Key Objectives and Policies
Though country approaches vary, effective insolvency systems should aim to:
Integrate with a country’s broader legal and commercial systems;
Maximize the value of a firm’s assets and recoveries by creditors;
Provide for the efficient liquidation of both nonviable businesses and those where liquidation is likely to produce
a greater return to creditors and the reorganization of viable businesses;
Strike a careful balance between liquidation and reorganization, allowing for easy conversion of proceedings
from one procedure to another;
Provide for equitable treatment of similarly situated creditors, including similarly situated foreign and domestic
creditors;

Provide for timely, efficient, and impartial resolution of insolvencies;
Prevent the improper use of the insolvency system;
…

Establish a framework for cross-border insolvencies, with recognition of foreign proceedings.

PART D. IMPLEMENTATION: INSTITUTIONAL & REGULATORY FRAMEWORK

EBRD „Core Principles for an Insolvency Law Regime“ (2001)
1. The ILR should at all times promote economy, transparency and speedy resolution.
2. The ILR should provide clear tests for the initiation of an insolvency proceeding and
should require notice to be given to all known creditors of such proceeding.
3. The ILR should permit both bankruptcy (liquidation/wind-up) and restructuring (reorganization/workouts).
4. The ILR should provide for immediate interim conservatory and protective
measures.
5. Where liquidation is appropriate, the ILR should strive to interfere as little as
possible with the efficient realisation by secured creditors of their security.
6. The ILR should treat like parties in a like fashion.
7. The ILR should provide for the independent review of transactions and actions by
the debtor and the imposition of sanctions in case of misconduct.

8. Where re-organisation is appropriate, the ILR should permit new priority financing
during the restructuring process.
9. The Insolvency Administrator should be an impartial third party.
10. The ILR should facilitate cross-border insolvencies.

EBRD „INSOLVENCY OFFICE HOLDER PRINCIPLES“ (2007)
EBRD PRINCIPLES IN RESPECT OF THE QUALIFICATIONS, APPOINTMENT,
CONDUCT, SUPERVISION, AND REGULATION OF OFFICE HOLDERS IN
INSOLVENCY CASES
Principle 1 Qualifications & Licensing Generally

Principle 2 Appointment in an Insolvency Case
Principle 3 Review of Office Holder Appointment
Principle 4 Removal, Resignation & Death of Officer Holder
Principle 5 Replacement of Office Holder
Principle 6 Standards of Professional And Commercial Conduct
Principle 7 Reporting and Supervision
Principle 8 Regulatory and Disciplinary Functions
Principle 9 Remuneration
Principle 10 Release of Office Holder
Principle 11 Insurance and Bonding

Principle 12 Code of Ethics

PRINCIPLE 6 – STANDARDS OF PROFESSIONAL AND COMMERCIAL CONDUCT
Standards are the most useful way of both establishing and measuring the level of
performance expected of office holders.
Accordingly, the law should:
(a) by primary legislation, provide basic, fundamental standards that are critical to
proper professional and commercial conduct on the part of office holders
The purpose of such basic standards is to establish basic standards of conduct for all office holders
applicable in every case (for example to act honestly, to act diligently, to comply with professional
standards). Then, to regulate and guide an office holder in the conduct of his/her work, a sub-set of
professional standards are required. They would normally be made by secondary legislation in the form
of rules or regulations, or by a recognised professional body of office holders that requires members of
the professional body to comply with them.

(b) by secondary legislation (or otherwise), provide standards relating to:
• reports This should deal with reports on the administration of the insolvency case to creditors and a
court or other relevant authority and should detail the contents of and time requirement for such reports.

EBRD: „Insolvency Office Holder Assessment
The EBRD has recently completed a detailed assessment of the insolvency office holder (IOH) profession in
27 countries where it works that evaluates the profession’s state of development and performance. The aim of
the Assessment was to identify any shortcomings within the existing statutory framework for IOHs that need to
be addressed.

Principles of European Insolvency Law 2003
§ 1 Insolvency proceeding
§ 2 Institutions and participants
§ 3 Effects of the opening of the proceeding
§ 4 Management of the assets
§ 5 Obligations incurred by, and fees of, the administrator
§ 6 Treatment of contracts
§ 7 Position of employees
§ 8 Reversal of juridical acts
§ 9 Security rights and set-off
§ 10 Submission and admission of insolvency claims
§ 11 Reorganization
§ 12 Liquidation
§ 13 Closure of the proceeding
§ 14 Debtor in possession

Principles of European insolvency law (2003)
§ 1 Insolvency proceeding:
§ 2 Institutions and participants
§ 3 Effects of the opening of the proceeding
§ 4 Management of the assets
§ 5 Obligations incurred by, and fees of, the
administrator

§ 6 Treatment of contracts
§ 7 Position of employees
§ 8 Reversal of juridical acts
§ 9 Security rights and set-off
§ 10 Submission and admission of insolvency
claims
§ 11 Reorganization

§ 12 Liquidation
§ 13 Closure of the proceeding
§ 14 Debtor in possession

For comparison: German
Insolvency Code 1994
Part 1: General provisions
Part 2: Opening of the proceeding
Part 3: Effects of the Opening of
Insolvency Proceedings, Assets, Parties
Part 4: Management and Disposition of
the Insolvency Estate: Treatment of
contracts, set-off, avoidance of
transactions etc.
Part 5: Satisfaction of the Insolvency
Creditors
Discontinuation of the Proceedings
Part 6: Insolvency Plan
Part 7: Debtor in possession
Part 8: Discharge
Part 9: Consumer Insolvency
Proceedings and Other Minor
Proceedings
Part 10 Special kinds of proceedings
(decedents’ estates etc.)
Part 11: International Insolvency Law

Insolvency Principles compared
EBRD „Core Principles for an Insolvency Law
Regime“ (2001)

Principles of European Insolvency Law
(2003)

1. The ILR should at all times promote economy, transparency
and speedy resolution.

§ 1 Insolvency proceeding

2. The ILR should provide clear tests for the initiation of an
insolvency proceeding and should require notice to be given
to all known creditors …
3. The ILR should permit both bankruptcy (liquidation) and
restructuring …
4. The ILR should provide for immediate interim conservatory
and protective measures.
5. Where liquidation is appropriate, the ILR should strive to
interfere as little as possible with the efficient realisation by
secured creditors of their security.
6. The ILR should treat like parties in a like fashion.
7. The ILR should provide for the independent review of
transactions and actions by the debtor and the imposition of
sanctions in case of misconduct.
8. Where re-organisation is appropriate, the ILR should permit
new priority financing during the restructuring process.
9. The Insolvency Administrator should be an impartial third
party.
10. The ILR should facilitate cross-border insolvencies.

§ 2 Institutions and participants
§ 3 Effects of the opening of the
proceeding
§ 4 Management of the assets
§ 5 Obligations incurred by, and fees of,
the administrator
§ 6 Treatment of contracts
§ 7 Position of employees
§ 8 Reversal of juridical acts
§ 9 Security rights and set-off
§ 10 Submission and admission of
insolvency claims
§ 11 Reorganization
§ 12 Liquidation
§ 13 Closure of the proceeding

§ 14 Debtor in possession

Other soft law

UNCITRAL legislative
guide

UNCITRAL Legislative Guide on Insolvency Law (2004-2013)
Part one: DESIGNING THE KEY OBJECTIVES AND
STRUCTURE OF AN EFFECTIVE AND
EFFICIENT INSOLVENCY LAW
I.

Key objectives of an effective and efficient insolvency law

A. Introduction
B. Establishing the key objectives of certainty in the market to
promote economic stability and growth
2. Maximization of value of assets
3. Striking a balance between liquidation and reorganization
4. Ensuring equitable treatment of similarly situated creditors
5. Provision for timely, efficient and impartial resolution of insolvency
…
9. Establishment of a framework for cross-border insolvency

Recommendations 1-5.
C. Balancing the goals and key objectives of an insolvency law

Recommendation 6
D. General features of an insolvency law
1.

Substantive issues

2. The structure of an insolvency law
3. Relationship between insolvency law and other law

Recommendation 7

Part two: CORE PROVISIONS FOR AN
EFFECTIVE AND EFFICIENT INSOLVENCY LAW
I.
Application and commencement
A. Eligibility and jurisdiction
1. Eligibility: debtors to be covered by an insolvency law
2. Jurisdiction
Recommendations 8-13

B. Commencement of proceedings
C. Applicable law in insolvency proceedings
Recommendations 30-34
II. Treatment of assets on commencement of
insolvency proceedings
…
E. Treatment of contracts
F. Avoidance proceedings
1. Introduction
2. Avoidance criteria
3. Types of transactions subject to avoidance
4. Transactions exempt from avoidance actions
5. Effect of avoidance: void or voidable transactions
6. Establishing the suspect period
7. Conduct of avoidance proceedings
8. Liability of counterparties to avoided transactions
9. Conversion of reorganization to liquidation
Recommendations 87-99

III. Participants
IV. Reorganization
V. Management of proceedings
VI. Conclusion of proceedings
A.
B.

Discharge
…

Avoidance of transactions: UNCITRAL Legislative Guide 2004
F. Avoidance proceedings

Recommendations 87-99

1. Introduction

Purpose of legislative provisions
The purpose of avoidance provisions is:
(a) To reconstitute the integrity of the estate and ensure
the equitable treatment of creditors;
(b) To provide certainty for third parties by establishing
clear rules for the circumstances in which transactions
occurring prior to the commencement of insolvency
proceedings involving the debtor or the debtor’s
property may be considered injurious and therefore
subject to avoidance;
(c) To enable the commencement of proceedings to
avoid those transactions; and
(d) To facilitate the recovery of money or assets from
persons involved in transactions that have been
avoided.

148. Insolvency proceedings (both liquidation and
reorganization) may commence long after a
debtor first becomes aware that such an
outcome cannot be avoided. In that intervening
period, there may be significant opportunities for
the debtor to attempt to hide assets from
creditors, incur artificial liabilities, make
donations or gifts to relatives and friends or pay
certain creditors to the exclusion of others.
There may also be opportunities for creditors to
initiate strategic action to place themselves in
an advantageous position. The result of such
activities, in terms of the eventual insolvency
proceedings, generally disadvantages ordinary
unsecured creditors who were not party to such
actions and do not have the protection of a
security interest.
149. The use of the word “transaction” in this
section is intended to refer generally to the wide
range of legal acts by which assets may be
disposed of or obligations incurred, including by
way of transfer, payment, encumbrance,
guarantee, loan or release, and may include a
composite series of such transactions. …

Contents of legislative provisions
Avoidable transactions (paras. 170-179)
87. The insolvency law should include provisions that
apply retroactively and are designed to overturn
transactions, involving the debtor or assets of the
estate, and that have the effect of either reducing the
value of the estate or upsetting the principle of
equitable treatment of creditors. The insolvency law
should specify the following types of transaction as
avoidable: …

Avoidance of transactions: Principles compared
Principles of European insolvency law
(2003)
§ 8 Reversal of juridical acts
§ 8.1 A juridical act unfairly detrimental to the
creditors performed by the debtor within a
certain period of time before the opening
of the proceeding, is subject to reversal.
The administrator can recover or seek
annulment of any benefit which has been
obtained from the debtor.
§ 8.2 Juridical acts subject to reversal include:
a) A transaction with the intent of defrauding
creditors;

b) A transaction for inadequate countervalue;
c) A transaction with a creditor for which no
enforceable obligation existed;
d) A transaction with a creditor after the filing
of the insolvency application or in a
situation of imminent insolvency;
e) The creation of a security right to secure a
pre-existing obligation.

World Bank Principles 2011
C11 Avoidable Transactions
C11.1 After the commencement of an
insolvency proceeding, transactions by the
debtor that are not consistent with the debtor’s
ordinary course of business or engaged in as
part of an approved administration should be
avoided (cancelled), with narrow exceptions
protecting parties who lacked notice.
C11.2 Certain transactions prior to the
application for or the date of commencement of
the insolvency proceeding should be avoidable
(cancelable), including fraudulent and
preferential transfers made when the enterprise
was insolvent or that rendered the enterprise
insolvent.
C11.3 The suspect period, during which
payments are presumed to be preferential and
may be set aside, should be reasonably short in
respect to general creditors to avoid disrupting
normal commercial and credit relations, but the
period may be longer in the case of gifts
or where the person receiving the transfer is
closely related to the debtor or its owners.

