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12.04.2018: Basic questions and structures of comparative law
19.04.2018 Structures (cont‘d) and Methods of comparative law

26.04.2018: Methods of comp. law (cont‘d). Legal families (overview)

03.05.2018: German legal family (deutscher Rechtskreis).
French legal family
17.05.2018: Anglo-American legal family
24.05.2018: Contract law
31.05.2018: Tort law (Deliktsrecht)
07.06.2018: Basic questions and structures of unification of law
14.06.2018: Methods of unification of law (date probably to be changed)
21.06.2018: Uniform sales law (CISG)
28.06.2018: Uniform law in other parts of the law of obligations, in particular:
PICC
05.07.2018: Uniform credit security law
12.07.2018: Possibility to participate in conference on non-recognized states
in private international law and international litigation
19.07.2018: Unification of the law of civil procedure

Major legal families
• German legal family: Germany, Austria, Switzerland, …
• French legal family: France, Belgium, Luxembourg,
Québec, parts of Africa …

• Anglo-American legal family („Common Law“):
U.K. (England/Wales), Ireland, Commonwealth countries, USA

• Nordic legal family
• Laws (legal families?) in Eastern Europe: „law in
transition“, post-Soviet specifics?

• Laws (legal families?) in Asia, in particular East Asia
• Religious laws
• „Mixed jurisdictions“: e.g. civil law – common law,
secular law – religious law. See South Africa, Israel,
Scotland, Louisiana, India, Philippines, …

Legal families:
concept and structures
• Concept: groups of legal systems with major
common features. Usually focus on civil law.
• Critique: artificiality, differences more important than
commonalities, every system is „mixed“, Eurocentrism

• Common elements:
•
•
•
•
•
•
•

„common“ major legislation (e.g. Civil Codes, Commercial Codes)
common systematic approaches
common legal history
common „typical“ elements
common methods of jurisprudence
common methods of interpretation
common approaches to legal practice in general, „legal culture“

•

…

• „Internal“ differences within each family

German legal family
• Countries: Germany, Austria, Switzerland,
Liechtenstein, others
• Some remarks on history: general + legal history
• Major legal sources, in particular Civil Codes:
German BGB, Austrian ABGB, Swiss ZGB and
OR
• Methodical characteristics (including judicial style)
• Sources of legal information

Austria Germany Switzerland
Basic information
Austria: 8 million inh., 83 km2, capital
Vienna, federal state (9 Bundesländer)
Germany: 80 million inh., 357 km2, capital
Berlin, federal state (16 Bundesländer)
Switzerland: 8 million inh., 41 km2, capital
Berne, federal state (20 cantons, 6 halfcantons)

Some historic remarks
• General:
• Germany: united since 1871, Federal Republic of Germany
and GDR founded in 1949, 1990 reunification. EEC founding
member 1957.
• Austria: independant since 1918. EU member since 1995.
• Switzerland: origins in 1291, Federal State since 1848.
Bilateral treaties with EU 1999.

• Legal history
•
•
•
•
•

Ancient times (since 5th century)
Roman law tradition?
Period of Enlightenment. Austrian Civil Code 1811
19th century developments: German Civil Code 1896/1900
20th century developments: Swiss Civil Code and Code of
Obligations (1883)/1907/1911

Austrian Civil Code 1811
§ 6. Jeder Mensch hat angeborne, schon durch die
Vernunft einleuchtende Rechte, und ist daher als
eine Person zu betrachten. Sclaverey oder
Leibeigenschaft, und die Ausübung einer darauf
sich beziehenden Macht, wird in diesen Ländern
nicht gestattet.
§ 6 Every human being has inborn rights, which
are clear also be reason, and has therefore to be
regarded as a person. Slavery or serfdom and the
execise of any power relating to them is not
permitted in these countries.

Methodical characteristics
• Interpretation of laws
Compare art.1 II Swiss ZGB with sec.6 Austrian
ABGB
• Judicial „style“
• Constant dialogue science – legal practice
• Sociological components: expectations put into
the legal system

German legal family: basic Codes in
Austria, Germany and Switzerland

Structure of the German BGB
Book 1: General Part, sec.1 – 240
Book 2: Law of Obligations, sec.241 – 853
Book 3: Law of Property, sec.854 – 1296
Book 4: Family Law, sec.1297 – 1921
Book 5: Law of Inheritance (Succession),
sec.1922 – 2385
„Official“ translation at
http://www.gesetze-im-internet.de/englisch_bgb/

Structure of the Austrian ABGB
• Preamble/Clause on putting into force
• Introduction: On civil laws in general (General Part)
• Part 1: On personal law (law of persons, cf. general
part, family law)
• Part 2: On law of things („Sachenrecht“): property
law, law of inheritance; law of obligations)
• Part 3: On common provisions of personal laws and
laws of things

Structure of the Swiss ZGB/OR
ZGB
•
•
•
•
•
•

Introduction (Art. 1-10)
First Part: Law of persons (Art. 11-89)
Second Part: Family law
Third Part: Inheritance law (Art. 457-640)
Fourth Part: Property law (Art. 641-977)
Final title: Application and introduction provisions

OR (= Fifth Part of ZGB)
•
•
•
•
•
•
•
•
•
•
•
•
•

First Part (Abteilung): General provisions
First Title: The creation of obligations
First Section: Creation by contract Art. 1 - Art. 40g
Second Section: Creation by tort [delict]
Third Section: Creation by unjust enrichment
Second Title: The effect of obligations
Third Title: The extinction of obligations
Fourth Title: Particular situations with regard to obligations
Second Part: Specific contracts
Sixth Title: Sales contract and barter
Third Part: Commercial companies and cooperative
Fourth Part: Commercial register, company names and commercial bookkeeping
Fifth Part: Commercial papers [negotiable instruments, securities]

Swiss Civil Code

Austrian Civil Code

Article 1
1…
2 In the absence of a
provision, the court shall
decide in accordance
with customary law and,
in the absence of
customary law, in
accordance with the rule
that it would make as
legislator.
3 In doing so, the court
shall follow established
doctrine and case law.

Interpretation.
§ 6. A law may not be given in its
application another sense than the
one, which shines out out of its words
in their context and out of the clear
intention of the legislator.
§ 7. If a case cannot be decided either
by the words or be the natural sense of
a law, it must be taken account of
similar cases decided in the law and
the reasons of other related laws. If the
case still remains doubtful, it has to be
decided looking at all carefully
collected and weighed circumstances
under natural principles of law..
§ 8. Only the legislator is empowered
to explain a law in a generally binding
manner.

Swiss Civil Code – additional provisions
Art.2 ZGB
B. Content of legal relationships

I. Acting on good faith (Handeln nach Treu und Glauben)
1 Everybody has to act in the exercise of his rights and the
performance of his duties in good faith.
Distinguish: guter Glaube (also: good faith, bona fides)

Art.4 ZGB
III. Discretion of the court
Where the law refers the court to act upon its discretion or upon the
appreciation of circumstances or upon important reasons (wichtige Gründe),
the court has to decide according to justice and equity

Art.7 ZGB
D. General provisions of the Law of Obligations

The general provisions of the Law of Obligations on the creation,
performance and termination of contracts are also applicable to other
civil law relationships.

Austrian, German and Swiss Civil Codes –
some comparative elements
Austria
Germany
• Structure: inspired
• Structure:
by French Civil
pandectic
Code
• Style: logical,
• Style: often
abstract
„traditional“
• Separate
• Separate Enterprise
Commercial
Code
Code
(Handelsgesetz- (Unternehmensgesetzbuch)
buch)
• Strong EU influence
• Strong EU
influence
• Often follows
German approaches

Switzerland
• Structure:
pragmatic,
concrete
• Style:
„democratic“
• Includes
commercial law
• Limited EU
influence
• Takes into
account German
approaches

Organization of Courts
• Germany, Austria and Switzerland: federal
legislation on court structures, court administration
basically with States/Cantons, only supreme courts
are federal.
• 1st instance (usually 2 courts for smaller and larger
claims), 2nd instance, 3rd instance courts (Supreme
Courts).
• Administrative courts are separate (in Switzerland
cantons decide at 1st and 2nd instance level).
• Constitutional Courts only in Germany and Austria

Swiss Code of Civil Procedure (2008)
3rd Title: Procedural maxims and process
requirements (Verfahrensgrundsätze und
Prozessvoraussetzungen)

Art. 52 Acting in good faith (Treu und
Glauben)
All participants in the the proceeding (am
Verfahren beteiligte Personen) have to act in good
faith.

Example: Jurisdiction in consumer disputes
Art. 32 Swiss Code of Civ. Proc (consumer
contracts)
1 The following court has jurisdiction
(Zuständigkeit) in disputes concerning
consumer contracts:
a. for actions brought by the consumer: the
court at the domicile (Wohnsitz) or registered
office of one of the parties;
b. for actions brought by the supplier: the court
at the domicile of the defendant.
2 Consumer contracts are contracts on
supplies for ordinary consumption intended
for the personal use of the consumer or his
family and offered by the other party in the
course of its professional or commercial
activity.
Art. 35 Waiver of jurisdiction

The following persons may not waive the
jurisdiction provided for in Articles 32 to 34,
whether in by advance agreement or by
entering appearance: a. the consumer;

§ 14 Austrian Consumer Prot. Law Jurisdiction
(1) If the consumer has his domicile or
habitual residence in Austria or is
employed in Austria, an action
against him can be brought under
§§ 88, 89, 93 subpara. 2 and 104
para. 1 JN only at the court of the
domicile or place of employment:.
(2)– (4) …
Cf. § 29 c German Coderof civ.proc.
(doorstep contracts) and Art.15
Brussels I Reg. (consumer disputes)

Swiss Federal
Court, Lausanne,
38 full-time judges,
15 part-time
judges,
2 civi law
departments,
2 public law
department,
1 criminal law
department,
2 social
law departments

Sources of information on German,
Austrian and Swiss law
- Legislation
- Jurisprudence
- Legal literature, e.g. textbook, commentaries,
legal journals
- Commercial databases
- Internet

Other members of the „German
legal family“?
•
•
•
•

Turkey
Greece
Cf. also Italy, Spain
Countries with cultural heritage in the
Habsburg Empire – Eastern Europe?
• East Asia: Japan, Korea, China?

French Legal Family
• Countries: France, Belgium, Luxembourg, former
French colonies (e.g. Québec, parts of Africa etc.).
Influence on Switzerland, Italy, Spain, Romania etc.
• Some remarks on history: general + legal history
• Major legal sources, in particular French Code civil,
Code de commerce, Québec Code civil
• Methodical characteristics (including judicial style)
• Sources of legal information

Above: France, Belgium,
Luxembourg
Right side: Québec

France, Belgium, Luxembourg, Québec
France: 65 million inh., 551.000 km2 (metropolitan),
capital Paris, unitary state (22 admin. regions,
metropolitan, 101 départements)
Belgium: 11 million inh., 30.000 km2, capital
Brussels, constitutional monarchy, federal state (3
regions: Flemish, Walloon, Brussels)
Luxembourg: 560.000 inh., 2.500 km2, capital
Luxembourg, constitutional monarchy, unitary state (3
districts)
Québec: 8 million inh. 1.5 mio. km2 c, province of
Canada, capital Quebec City

Remarks on history
• General
• France: statehood since 843, Hugo Capet 987, French
revolution 1789, Napoleon 1799-1815, Charles de Gaulle
(1890-1970): Fifth Republic (since 1958). Co-founder of EEC
(1957)
• Belgium: statehood (independence from Netherlands) since
1830. Constitutional reform 1993 creates federal state. Cofounder of EEC. Seat of European Commission and Council.
• Luxembourg: history dates back to 9th century, statehood
(independence from France) since 1815. Grand-Duchy. Cofounder of EEC. Financial center. Seat of ECJ.
• Québec: part of French colonial empire in America (since
16th/17th century), later part of British Empire, Quebec Act
1774 grants cultural autonomy, Canada created 1867,
independence failed popular vote in 1995/1996.

Remarks on legal history of France
• Droit écrit – droit coutumier (e.g. Coutume de Paris)
• Period of Enlightenment. Code de commerce 1673
• French Revolution (1789 – 1799). Déclaration des droits de
l‘homme (1789). Cour de cassation 1804, Conseil d‘Etat
1799.
• Code civil 1804, Code de commerce 1806, Code de
procédure civile 1806, Code pénal 1810.
• Constitutions 1791 – 1958.
• Influence of EU law.

French law – major legal sources
• French Constitutions 1791 – 1958 (ca. 10 constitutions)
• French Code civil 1804. New: reform of law of
obligations 2016
• French Code de commerce 1807/2000
• (Nouveau) Code de procédure civile 1806/1971 ff.
• 19 further „codes“ of a less-systematic character:
Code de la consommation, Code de la construction et de
l‘habitation, Code des assurances, Code du cinéma et de
l‘image animée, Code de l‘action sociale et des famille, Code
de douanes …

French Civil Code
•

•
•

•
•
•
•
•
•

•
•
•
•

PRELIMINARY TITLE: PUBLICATION,
OPERATION AND APPLICATION OF
STATUTES IN GENERAL, Art.1-6
BOOK I PERSONS, Art.7 – 515-8
BOOK II PROPERTY AND OF THE VARIOUS
MODIFICATIONS OF OWNERSHIP, Art.516 –
710
BOOK III THE VARIOUS WAYS HOW
OWNERSHIP IS ACQUIRED
General Provisions, Art.711 – 718
TITLE I SUCCESSIONS, Art.720 –
TITLE II GIFTS INTER VIVOS AND OF WILLS,
Art.893 –
TITLE III
OF CONTRACTS AND OF CONVENTIONAL
OBLIGATIONS IN GENERAL, Art.1101 –
TITLE IV UNDERTAKINGS FORMED
WITHOUT AN AGREEMENT, Art.1370 –
TITLE V ANTE-NUPTIAL AGREEMENTS AND
OF MATRIMONIAL REGIMES, Art.1387 –
TITLE VI SALES, Art. 1582 –
BOOK IV SECURITIES, Art.2284 -

• LIVRE III DU CODE CIVIL
• Titre III: DES SOURCES
D'OBLIGATIONS Art.1100 –
• Sous-titre IER:LE CONTRAT
• Chapitre II La formation du
contrat Art.1112 –
• Chapitre III L'interprétation du
contrat Art.1188 –
• Chapitre IV Les effets du contrat
Art. 1193 –
• Sous-titre II: LA RESPONSABILITÉ
EXTRACONTRACTUELLE Art.1240
–

• Titre IV: DU RÉGIME GÉNÉRAL
DES OBLIGATIONS
• Chapitre Ier: Les modalités de
l'obligation
• …

Methodical characteristics
• Interpretation of laws
- Acte claire“ – „bouche de la loi“ (Montesquieu)
- Interpretation Acts (Canada, also Québec)
e.g.
41.1. The provisions of an Act are construed by one another, ascribing to each
provision the meaning which results from the whole Act and which gives effect to the
provision.
41.2. A judge cannot refuse to adjudicate under pretext of the silence, obscurity or
insufficiency of the law.
41.3. Prohibitive laws entail nullity, even if nullity is not pronounced therein.
50. No provision of law shall be declaratory or have a retroactive effect, by reason
alone of its being enacted in the present tense.

• Judicial „style“

Judicial style in France
• Court decisions: very brief, in principle no
discussion of other jurisprudence or legal
literature
• Opinions of Avocat général (at Cour de
cassation). Notes by legal analysts.
• Avocat: art of pleading, „noblesse de robe“,
strong position in politics.

French Code civil
•
•
•
•

Introductory title
Personnes (persons)
Biens (goods)
Des différentes manières dont on acquiert la propriété
(On the different ways how to acquire property)

Basic elements:
• Contents: economic liberalism, equal rights, laicism.
Codificatory result of Enlightenment (Art.1382 C.civ.). No
General Part. Doctrine of abus de droit. Consensus principle in
transfer of property.
• Judicial style/methods: extremely brief, linguistic excellence.
Example: art.2279 C.civ.

Example: Provisions of the C.civ.fr. (as of 2016)
Art.711 Ownership in goods is acquired and transmitted by succession, by
donation between living parties, or by will and by the effect of obligations.
Art.1103 (ex-1134 al.1) Agreements legally formed have the force of law over
those who are the makers of them.
Art.1104 (ex-1134 al.3). They must be executed with good faith.
Art.1240 (ex-1382) Every action of man whatsoever which occasions injury to
another, binds him through whose fault it happened to reparation thereof.
Art.1241 (ex-1383) Every one is responsible for the damage of which he is the
cause, not only by his own act, but also by his negligence or by his imprudence.
Art.2276 (ex-2279) In the case of movables, possession is equivalent to a title.
Nevertheless, the party who has lost any thing, or from whom it has been stolen,
may reclaim it within three years computing from the day of the loss or robbery,
against the party in whose hands he finds it; saving to the latter his remedy against
the person from whom he obtained it.

Court system and civil
procedure in France
• Separation of general courts and administrative
courts (tribunaux administratifs - Conseil d’Etat)
• Court organization: central, no federal structure
• 1st instance: Juge de proximité, Tribunal d’instance (307), Trib. de grande
instance (161). Furthermore: Tribunaux de commerce (136), conseils de
prud’hommes (210), and others
• 2nd instance: Cour d’appel (36)
• 3rd instance: Cour de Cassation (1)

• Procedural maxims: maxim of party disposition
(Dispositionsmaxime) and maxim of production of
evidence (Verhandlungsmaxime), principle of orality
(Mündlichkeit), publicity (Öffentlichkeit)

Short characterization of other
countries of the French legal family
• Belgium + Luxembourg: Code civil + Code de
commerce
• French-speaking Africa/Asia: Northern Africa: „Mejelle“.
Egypt: Code mixtes. Code civil 1949. Similar Lebanon, Syria.

• Spain: Código civil 1898 + foral laws
So-called siete partidas (13. Jhr.)
• Italy: Codice civile 1942
• Netherlands: (Nieuw) Burgerlijk Wetboek
• Québec
• Louisiana
• See also some German Länder before BGB

