Class
Unification of Law - Uniform Law
(Rechtsvereinheitlichung)
Summer term 2015

Time schedule of the class
09.04.2015 Basics of unification of law: notion, purposes, history
16.04.2015 Methods of unification of law
23.04.2015 Methods of unification of law (cont’d). Uniform sales law
(CISG) I
30.04.2015 Uniform sales law II
07.05.2015 Uniform law in other parts of the law of obligations, in particular
PICC
14.05.2015 Holiday

21.05.2015 Uniform credit security law
28.05.2015 Uniform credit security law (fin.)
04.06.2015 Uniform transport law
11.06.2015 Case on transport law. Uniform information technology (IT) law
25.06.2015 Approximation of laws in the EU

02.07.2015 Unification of the law of civil procedure
09.07.2015 Unification of the law of arbitration and the law of insolvency
16.07.2015 Unification of private international law. Test (optional)
23.07.2015 Discussion on different issues of unification of laws

Reasons and difficulties for harmonization/unification of law
in the field of civil procedure
• Locus regit actum, but often transnational dimension. „Judicial
conflict EU-USA“ as catalyst of harmonization of law

• Procedural law serves the protection of substantive rights
and interests: derived interest for unification of procedural
law
• Relationship with human rights protection: “minimum
standards” v. “best practices”
• Effective judicial protection as an element of economic
attractiveness of a state

• Regional specifics

Regulation (EC) No 805/2004 of the European Parliament and of the Council
of 21 April 2004
creating a European Enforcement Order for uncontested claims

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN
UNION,
Having regard to the Treaty establishing the European Community, and in particular
Articles 61(c) and the second indent of Article 67(5) thereof, …
Whereas:
(1) The Community has set itself the objective of maintaining and developing an
area of freedom, security and justice, in which the free movement of persons is
ensured. To this end, the Community is to adopt, inter alia, measures in the field of
judicial cooperation in civil matters that are necessary for the proper functioning of
the internal market.
(4) On 30 November 2000, the Council adopted a programme of measures for
implementation of the principle of mutual recognition of decisions in civil and
commercial matters(5). This programme includes in its first stage the abolition of
exequatur, that is to say, the creation of a European Enforcement Order for
uncontested claims.

Legal sources of uniform law in civil procedure
• International level
•

Cross-border civil procedure: most important Hague Conference for PIL

•

UNCITRAL Model Law on International Commercial Arbitration 1985

•

UNCITRAL Legislative guide on procedural law - missing

•

ALI/Unidroit Principles of Transnational Civil Procedure 2004 +
accompanying Rules of Transnational Civil Procedure

• EU law:
• Primary EU law
•

EU cross-border civil procedure law (Brussels I/Ia Regulation 2012, European
Enforcement Order (EEO) Regulation 2004, European Payment Order Regulation
2006 etc.). Particular technique of EEU Regulation („indirect“ unification for
recognition

•

Some procedural EU directives without cross-border dimenstion (e.g. intellectual
property: „enforcement directive“)

•

Some procedural provisions in substantive EU directives/regulations, e.g.
consumer protection

• From „Principles of European civil procedure“ (1992) towards European
Rules of Civil Procedure? (ELI Unidroit project

„Principles of European civil procedure (2002)
Soft law, „first try“, not very systematic, very general

Art.1. Conciliation

Art.2 Commencement of the Proceeding
Art.3 Subject Matter of Litigation
Art.4 Discovery

Art.5 Evidence
Art.6 Technology and Proof
Art.7 Discontinuance

Art.8 Default
Art.9 Costs
Art.10 Provisional Remedies

Art.11 Order for Payment (Mahnverfahren)
Art.12 Enforcement of decisions for payment
Art.13 Astreinte

Art.14 General provisions: time-limits etc.

ALI Unidroit Principles of Transnational Civil Procedure (PTCP) 2004
Soft law, „standards of adjudication in
transnational commercial disputes and
suggestions to legislator.
Art.1 Independence, Impartiality, and
Qualifications of the Court and Its
Judges
Art.2 Jurisdiction Over Parties (only
international!)
Art.3 Procedural Equality of the Parties =
procedural maxim
Art.4 Right to Engage a Lawyer

Art.5 Due Notice and Right to Be Heard
Art.6 Languages
Art.7 Prompt Rendition of Justice
Art.8 Provisional and Protective Measures

Art.9 Structure of the Proceedings
Art.10 Party Initiative and Scope of the
Proceeding
Art.11 Obligations of the Parties and Lawyers

Art.12 Multiple Claims and Parties;
Intervention

Art.13 Amicus curiae submission
Art.14 Court Responsibility for Direction of the
Proceeding
Art.15 Dismissal and Default Judgment
Art.16 Access to Information and Evidence:
discovery!
Art.17 Sanctions: contempt of court
Art.18 Evidentiary Privileges and Immunities
Art.19 Oral and Written Presentations
Art.20 Public Proceedings
Art.21 Burden and Standard of Proof
Art.22 Responsibility for Determinations of Fact
and Law
Art.23 Decision and Reasoned Explanation
Art.24 Settlement
Art.25 Costs
Art.26 Immediate Enforceability of Judgments
Art.27 Appeal
Art.28 Lis Pendens and Res Judicata
Art.29 Effective Enforcement
Art.30 Recognition
Art.31 International Judicial Cooperation

Examples for comparison
1.

Basic principles of court organization: ALI-UnidroitP Art.1
(independence and qualification of judges)

2.

Procedural maxims: ALI-UnidroitP: Art.3 (equal treatment), Art.5 (right
to be heard), Art.7 and 15 (prompt rendition of justice), Art.10 (party
disposition), Art.11 (good faith) [see also Art.17: contempt of court],
Art.21 (evidence: role of parties and court), Art.19 (oral/written
procedure), 20 (participation of the public) – Art.8 EPCP (default)

3.

(International) jurisdiction: ALI-UnidroitP: Art.2 – Art.3 EPCP?

4.

Service: ALI-UnidroitP: Art.5 – Art.2 EPCP

5.

Evidence: ALI-UnidroitP: Art.16 – 18, 21, 22 (elements of pretrial
discovery; burden of proof) – Art.4 – 6 EPCP

6.

Amicus curiae: ALI-UnidroitP: Art.13

7.

Lis pendens and res judicata: Art.28 ALI-UnidroitP

Procedural maxims
ALI-UnidroitP (PTCP)
Example: equality of parties
3. Procedural Equality of the Parties
3.1 The court should ensure equal treatment and
reasonable opportunity for litigants to assert or defend
their rights.
3.2 The right to equal treatment includes avoidance of
any kind of illegitimate discrimination, particularly on
the basis of nationality or residence. The court should
take into account difficulties that might be
encountered by a foreign party in participating in
litigation.
3.3 A person should not be required to provide
security for costs, or security for liability for pursuing
provisional measures, solely because the person is
not a national or resident of the forum state.
3.4 Whenever possible, venue rules should not impose
an unreasonable burden of access to court on a
person who is not a habitual resident of the forum.

UNCITRAL Model Act Int.
Comm. Arbitration 1985
Article 18. Equal treatment of parties
The parties shall be treated with equality
and each party shall be given a full
opportunity of presenting his case.

Compare also EU primary
and seconday law

(International) jurisdiction
ALI-Unidroit PTCP
2. Jurisdiction Over Parties
2.1 Jurisdiction over a party may be exercised:
2.1.1 By consent of the parties to submit the dispute
to the tribunal;
2.1.2 When there is a substantial connection between
the forum state and the party or the transaction or
occurrence in dispute. A substantial connection
exists when a significant part of the transaction or
occurrence occurred in the forum state,
when an individual defendant is a habitual resident of
the forum state or a jural entity has received its
charter of organization or has its principal place of
business therein, or when property to which the
dispute relates is located in the forum state.
2.2 Jurisdiction may also be exercised, when no
other forum is reasonably available, on the basis of:
2.2.1 Presence or nationality of the defendant in the
forum state; or
2.2.2 Presence in the forum state of the defendant’s
property, whether or not the dispute relates to the
property, but the court’s authority should be limited
to the property or its value.

Rules of Transnational Civil Procedure
4. Personal Jurisdiction
4.1 A proceeding under these Rules
may be maintained in the courts of a
state:
4.1.1 Designated by mutual agreement
of the parties; or
4.1.2 In which a defendant is subject
to the compulsory judicial authority of
that state, as determined by principles
governing personal jurisdiction or by
international convention to which the
state is a party; or
4.1.3 Where fixed property is located
when the application of these Rules is
based on Rule 2.1.2; or
4.1.4 In aid of the jurisdiction of
another forum in which a
Transnational Civil Proceeding is
pending.

Compare also with Brussels
I/Ia Regulation

Commencement of proceeding/service
ALI-UnidroitP (PTCP)
5. Due Notice and Right to Be Heard
5.1 At the commencement of a proceeding,
notice, provided by means that are reasonably
likely to be effective, should be directed to
parties other than the plaintiff. The notice should
be accompanied by a copy of the complaint or
otherwise include the allegations of the complaint
and specification of the relief sought by plaintiff.
A party against whom relief is sought should be
informed of the procedure for response and the
possibility of default judgment for failure to make
timely response.
10. Party Initiative and Scope of the
Proceeding
10.2 The time of lodging the complaint with the
court determines compliance with statutes of
limitation, lis pendens, and other requirements of
timeliness.

UNCITRAL MA 1985
Article 21. Commencement of arbitral
proceedings

Unless otherwise agreed by the parties,
the arbitral proceedings in respect of a
particular dispute commence on the date
on which a request for that dispute to be
referred to arbitration is received by the
respondent.

EPCP 1992
Art.2 Commencement of the Proceedings
2.11. Formal requirements
2.1.1. Mode of beginning civil
proceedings
2.1.1.1. Whatever the mode by which civil
proceedings are begun, the initiating
document (“writ”) shall be authenticated
in such manner as to leave not doubt to
its official nature …
2.1.1.2. Member States shall endeavour
to adapt their civil procedure as to provide
for the general use of modes of beginning
civil proceedings through the court …

