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Legal families:

concept and structures

A Concept: groups of legal systems with major
common features. Usually focus on civil law.

A Critique: artificiality, differences more important than

commonalities, every system |
A Common elements:
Acommonii major | egislation (e.g. C

common systematic approaches

common legal history

common Atypicalid el ement s

common methods of jurisprudence

common methods of interpretation

common approaches to | egal practic
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Major legal families

A Lecture today: German legal family: Germany,
Austria, Switzerland, &

Laws (legal families?) in Asia, in particular East Asia
Religious laws

AMi xed | ur iesgddvitlawii camsdén:law, secular law i religious
| aw. See South Africa, I srael, Sco

A French legal family: France, Belgium, Luxembourg, Québec, parts of
Africa é

A Anglo-Amer i can | egal f ami IUK. (Endl&d/Wates)n
Ireland, Commonwealth countries, USA

A Nordic legal family

A Laws (legal families?) in Eastern Europe: Al aw i n t r &Savet t
specifics?

A

A

A



German legal family

A Countries: Germany, Austria, Switzerland,
Liechtenstein, others

A Some remarks on history: general + legal history

A Major legal sources, in particular Civil Codes:
German BGB, Austrian ABGB, Swiss ZGB and
OR

A Methodical characteristics
A Sources of legal information
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NReidys- Gefegblatt.

£ 21,

JInhalt: Birgeelides Gefegbud. S. 195 — Einfihrungsgefes jum Birgeclidien Gefenbude. S, 604,

(Mr. 2321.) BWiirgerlidyed Gefepbudy. Vom 18, Augujt 1896,

I Willyelm, von Gottes Guaden Deutidyer Kaifer, Konig
pon Dreufen 2.

verorbnen im Namen bes MNeid)d, nad) exfolgter Juftimmung bded Bunbedratis und
bed Neich8tags, was jolgt:

Crites Budy.
Allgemeiner THheil,

Erfter Abfdnitt.
Perfonen.
Erfter Titel.
Natitclihe Pecfonen,

§ 1L
Die Recytefahigheit bed Menfdhen beginnt mit ber Bollenbung ber Geburt.

§ 2.
©ie Velljabrighit fitt mit ber Bollenbung ded  einunby
jabrd ein.

Lebend.

gl

Cin Minberjabriger, ber bad adyizebmte Cebensjabr vellendet bat, fann burd)
Be[dluf bes Vormundidaftdgerichts fiie wvolljihrig ectlirt werben.
Durdy bie Bolljahrigheitsertavung exlongt bter Minberjahuige bie redytliche
Ctellung eine Volljahrigen.
Reidys. Befegl. 1896,

Ausgegeben gu Berlin den 24, Auguft 1896,

German legal family: basic Codes in

Allgemeines
bitrgerliches Gefepsbuch
fiir bie
gefammten Deutfdhen Erblinder

ter

Oefterreichifdhen Monardie.

I Theil

FWien.
us ber L. L Dof- und Staatédraderey
1811,

Austria, Germany and Switzerland

@ HELVETIA 100

ZGB/CCS/CCS/1912-2012
Art.2

Jedermann hat in der Ausiibung seiner Rechte
und in der Erfiillung seiner Pflichten nach
Treu und Glauben zu handeln.

Chacun est tenu d'exercer ses droits et
d'exécuter ses obligations selon les régles
de la bonne foi.

Ognuno ¢ tenuto ad agire secondo la buona fede
cosi nell'esercizio dei propri diritti come nell’
adempimento dei propri obblighi.

FAC]:

Zivilgesetzbuch, Obligationenrecht, SchKG, BV
und weitere Erlasse

OR

11. Auflage 2014/15




« Unis in Deutschland
Krankenpflegepraktkum

« Auslandssemester
PJ-Berichte

« Famulatur




Austria Germany Switzerland
Basic information

Austria: 8 million inh., 83 km?, capital
Vienna, federal state (9 Bundeslander)

Germany: 80 million inh., 357 km?, capital
Berlin, federal state (16 Bundeslander)

Switzerland: 8 million inh., 41 km?, capital
Berne, federal state (20 cantons, 6 half-
cantons)



Some historic remarks

A General:

A Germany: united since 1871, Federal Republic of Germany
and GDR founded in 1949, 1990 reunification. EEC founding
member 1957.

A Austria: independant since 1918. EU member since 1995.

A Switzerland: origins in 1291, Federal State since 1848.
Bilateral treaties with EU 1999.

A Legal history

A Ancient times (since 5th century)

A Roman law tradition?

A Period of Enlightenment. Austrian Civil Code 1811

A 19th century developments: German Civil Code 1896/1900

A 20th century developments: Swiss Civil Code and Code of
Obligations (1883)/1907/1911



Austrian Civil Code 1811

A 6. Jeder Mensch hat angeborne, schon durch die
Vernunft einleuchtende Rechte, und ist daher als
eine Person zu betrachten. Sclaverey oder
Leibeigenschaft, und die Ausiibung einer darauf
sich beziehenden Macht, wird in diesen Landern
nicht gestattet.

A 6 Every human being has inborn rights, which
are clear also be reason, and has therefore to be
regarded as a person. Slavery or serfdom and the
execise of any power relating to them is not
permitted in these countries.



Methodical characteristics

A Interpretation of laws

Compare art.1 Il Swiss ZGB with sec.6 Austrian
ABGB

A Judicial At y | el
A Constant dialogue science i legal practice

A Sociological components: expectations put into
the legal system



Swiss Civil Code

Article 1

1 é

2 In the absence of a
provision, the court shall
decide in accordance
with customary law and,
In the absence of
customary law, in
accordance with the rule
that it would make as
legislator.

3 In doing so, the court
shall follow established
doctrine and case law.

Austrian Civil Code

Interpretation.

A 6. A law may not be given in its
application another sense than the
one, which shines out out of its words
In their context and out of the clear
intention of the legislator.

A7. If a case cannot be decided either
by the words or be the natural sense of
a law, it must be taken account of
similar cases decided in the law and
the reasons of other related laws. If the
case still remains doubtful, it has to be
decided looking at all carefully
collected and weighed circumstances
under natural principles of law..

A 8. Only the legislator is empowered
to explain a law in a generally binding
manner.
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Structure of the German BGB

Book 1: General Part, sec.11 240

Book 2: Law of Obligations, sec.241 1 853
Book 3: Law of Property, sec.8541 1296
Book 4: Family Law, sec.12971 1921

Book 5: Law of Inheritance (Succession),
sec.19221 2385

AOf ficialfi transl ation at
http://www.gesetze-im-internet.de/englisch_bgb/



Structure of the Austrian ABGB

Do Do To Do Ix

Preamble/Clause on putting into force
ntroduction: On civil laws in general (General Part)

Part 1: On personal law (law of persons, cf. general
part, family law)

Part 2: On law of things( ASachenr echt
aw, law of inheritance; law of obligations)

Part 3: On common provisions of personal laws and

aws of things



Structure of the Swiss ZGB/OR

ZGB

Introduction (Art. 1-10)

First Part: Law of persons (Art. 11-89)

Second Part: Family law

Third Part: Inheritance law (Art. 457-640)
Fourth Part: Property law (Art. 641-977)

Final title: Application and introduction provisions

R (= Fifth Part of ZGB)
First Part (Abteilung): General provisions
First Title: The creation of obligations
First Section: Creation by contract Art. 1 - Art. 40g
Second Section: Creation by tort [delict]
Third Section: Creation by unjust enrichment
Second Title: The effect of obligations
Third Title: The extinction of obligations
Fourth Title: Particular situations with regard to obligations
Second Part: Specific contracts
Sixth Title: Sales contract and barter
Third Part: Commercial companies and cooperative
Fourth Part: Commercial register, company names and commercial bookkeeping
Fifth Part: Commercial papers [negotiable instruments, securities]

To T T o Jo To To To o o To T To () o Tx To I o I



Austrian, German and Swiss Civil Codes 1
some comparative elements

Germany Austria Switzerland

A Structure: A Structure: inspired A Structure:
pandectic by French Civil pragmatic,

A Style: logical, Code concrete
abstract A Style: often A Style:

A Separate At raditi on alAfmocraticn
Commercial A Separate Enterprise A Includes
Code Code commercial law
(Handelsgesetz-  (Unternehmens- A Limited EU
buch) gesetzbuch) influence

A Strong EU A Strong EU influence A Takes into
influence A Often follows account German

German approaches approaches



Swiss Civil Code T additional. provisions

Art.2 ZGB
B. Content of legal relationships

|. Acting on good faith (Handeln nach Treu und Glauben)

1 Everybody has to act in the exercise of his rights and the
performance of his duties in good faith.
Distinguish: guter Glaube (also: good faith, bona fides)

Art.4 ZGB

l1l. Discretion of the court

Where the law refers the court to act upon its discretion or upon the
appreciation of circumstances or upon important reasons (wichtige Grunde),
the court has to decide according to justice and equity

Art.7 ZGB
D. General provisions of the Law of Obligations
The general provisions of the Law of Obligations on the

creation, performance and termination of contracts are also
applicable to other civil law relationships.



Willkommen
beim Bundesgerichtshof
in Karisruhe

German Federal Supreme Court (Bundesgerichtshof), 128 judges, 12 civil
senates, 5 penal senates, 8 special senates

http://www.bundesgerichtshof.de
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OBERSTER GERICHTSHOF

Home - - S
i Der OGH. Die oberste Instanz in Zivil- und Strafsachen.
» Der Oberste Gerichtshof

» Entscheidungen Rechtssicherheit, Fairness und korrekte Verfahren sind Existenzgrundlagen unserer
Gesellschaft und bilden eine Saule der Demokratie. Sie zu hiiten ist unsere Aufgabe.

- ¥idenzlir Willkommen auf den Informationsseiten des Obersten Gerichtshofs.
» Der Justizpalast

» Die Zentralbibliothek

» Medien

o Tatigkeitsberichte

o FAQ

o Kontakt

o Zum Bibliothekskatalog
o Links

o Impressum

o Suche
Austrian
Supreme Court
(Oberster
Gerichtshof),
Vienna. AKTUELLES
60 ]U.d'ges, Internationale Kontakte
18 civil senates, 29. Oktober 2014 A , _ :
» Besuch der obersten Richter der Republik Panama beim Obersten Gerichtshof
17 penal Senates, Am 29. Oktober 2014 erstatteten die obersten Richter der Republik Panama, der Prasident und der Vizeprasident des aus

. neun Mitgliedern bestehenden Corte Suprema de Justicia der Republik Panama, dem Obersten Gerichtshof in Begleitung
o SpeCIaI senates der Geschiftstragerin Elisabeth Kelso de Gonzalez und zweier Expertinnen einen Besuch ab.
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Der Bundesgerichtshof

The Court Judges

: Court

N >
< and organisation Hemepage

idents Welcome to the Homepage of the Federal Court of Justice
Bar at the Federal Court
istice The Federal Court of Justice (Bundesaerichtshof — is Germany's highest court of civil and criminal jurisdiction,

I.e. “ordinary jurisdiction”. The Federal Court of Justice was instituted on 1 October 1950 and has its seat in
Karlsruhe.

irch the pages o ) ) : N . )
L The task of the Federal Court of Justice is primarily to ensure uniform application of law, clarify fundamental points of

Q law and develop the law. In general, it reviews rulings of the lower courts only with regard to errors of law. Even if

arch term(s) the binding effect of the judgments and rulings of the Federal Court of Justice is technically confined to the

vanced Search respective case decided, in practice the lower courts follow its interpretation of the law virtually without exception.
The far-reaching effect of rulings of the Federal Court of Justice is also due to the fact that, particularly in the field of
civil law, legal practice is often guided by these rulings. Banks and insurance companies as well as landlords and
divorce lawyers respond to a “ruling from Karlsruhe™.

Judgments of the Federal Court of Justice

Judgments made by the Federal Court of Justice since 1 January 2000 can be accessed via our judgments database.
The judgments are available only in German. For searching the Federal Court’s judgments by English terminology
please use the & Common Portal of Case Law of the I Network of the Presidents of the Supreme Courts of the
European Union.

Brochure

Qur bilingual brochure (German and Enalish) provides an overview of the tasks and functions of the Federal Court of
Justice, including information about its history and its buildings. It contains numerous photos and flowcharts of the
stages of appeal in civil and criminal proceedings. The 72-page brochure can be downloaded here: 4 The Federal

Court of Justice (PDF, 19 MB, Not barrier-free file.]
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