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Legal families:
concept and structures

ÅConcept: groups of legal systems with major 

common features. Usually focus on civil law.

ÅCritique: artificiality, differences more important than 

commonalities, every system is Ămixedñ, Eurocentrism

ÅCommon elements:
Å Ăcommonñ major legislation (e.g. Civil Codes, Commercial Codes)

Å common systematic approaches

Å common legal history

Å common Ătypicalñ elements

Å common methods of jurisprudence

Å common methods of interpretation

Å common approaches to legal practice in general, Ălegal cultureñ
Å é

ÅĂInternalñ differences within each family



Major legal families

ÅLecture today: German legal family: Germany, 

Austria, Switzerland, é

Å French legal family: France, Belgium, Luxembourg, Québec, parts of 

Africa é

Å Anglo-American legal family (ĂCommon Lawñ): U.K. (England/Wales), 

Ireland, Commonwealth countries, USA

Å Nordic legal family

Å Laws (legal families?) in Eastern Europe: Ălaw in transitionñ, post-Soviet 

specifics?

Å Laws (legal families?) in Asia, in particular East Asia

Å Religious laws

Å ĂMixed jurisdictionsñ: e.g. civil law ïcommon law, secular law ïreligious 

law. See South Africa, Israel, Scotland, Louisiana, India,  Philippines, é



German legal family

ÅCountries: Germany, Austria, Switzerland, 

Liechtenstein, others

ÅSome remarks on history: general + legal history

ÅMajor legal sources, in particular Civil Codes: 

German BGB, Austrian ABGB, Swiss ZGB and

OR

ÅMethodical characteristics

ÅSources of legal information



German legal family: basic Codes in 

Austria, Germany and Switzerland





Austria Germany Switzerland

Basic information

Austria: 8 million inh., 83 km2, capital 

Vienna, federal state (9 Bundesländer)

Germany: 80 million inh., 357 km2, capital 

Berlin, federal state (16 Bundesländer)

Switzerland: 8 million inh., 41 km2, capital 

Berne, federal state (20 cantons, 6 half-

cantons)



Some historic remarks
ÅGeneral:

ÅGermany: united since 1871, Federal Republic of Germany 

and GDR founded in 1949, 1990 reunification. EEC founding

member 1957.

ÅAustria: independant since 1918. EU member since 1995.

ÅSwitzerland: origins in 1291, Federal State since 1848. 

Bilateral treaties with EU 1999.

ÅLegal history

ÅAncient times (since 5th century)

ÅRoman law tradition?

ÅPeriod of Enlightenment. Austrian Civil Code 1811

Å19th century developments: German Civil Code 1896/1900

Å20th century developments: Swiss Civil Code and Code of

Obligations (1883)/1907/1911



Austrian Civil Code 1811

Ä6. Jeder Mensch hat angeborne, schon durch die 

Vernunft einleuchtende Rechte, und ist daher als 

eine Person zu betrachten. Sclaverey oder 

Leibeigenschaft, und die Ausübung einer darauf 

sich beziehenden Macht, wird in diesen Ländern 

nicht gestattet.

Ä6 Every human being has inborn rights, which 

are clear also be reason, and has therefore to be 

regarded as a person. Slavery or serfdom and the 

execise of any power relating to them is not 

permitted in these countries.



Methodical characteristics

ÅInterpretation of laws

Compare art.1 II Swiss ZGB with sec.6 Austrian 

ABGB

ÅJudicialĂstyleñ

ÅConstant dialogue scienceïlegal practice

ÅSociological components: expectations put into

the legal system



Swiss Civil Code

Article 1

1 é

2 In the absence of a 

provision, the court shall 

decide in accordance 

with customary law and, 

in the absence of 

customary law, in 

accordance with the rule 

that it would make as 

legislator. 

3 In doing so, the court 

shall follow established 

doctrine and case law. 

Austrian Civil Code

Interpretation.

Ä6. A law may not be given in its 

application another sense than the 

one, which shines out out of its words 

in their context and out of the clear 

intention of the legislator.

Ä7. If a case cannot be decided either 

by the words or be the natural sense of 

a law, it must be taken account of 

similar cases decided in the law and 

the reasons of other related laws. If the 

case still remains doubtful, it has to be 

decided looking at all carefully 

collected and weighed circumstances 

under natural principles of law..

Ä8. Only the legislator is empowered 

to explain a law in a generally binding 

manner.



German legal family: basic Codes in 

Austria, Germany and Switzerland



Structure of the German BGB

Book 1: General Part, sec.1 ï240

Book 2: Law of Obligations, sec.241 ï853

Book 3: Law of Property, sec.854 ï1296

Book 4: Family Law, sec.1297 ï1921

Book 5: Law of Inheritance (Succession), 

sec.1922 ï2385

ĂOfficialñ translation at

http://www.gesetze-im-internet.de/englisch_bgb/



Structure of the Austrian ABGB

ÅPreamble/Clause on putting into force

ÅIntroduction: On civil laws in general (General Part)

ÅPart 1: On personal law (law of persons, cf. general 

part, family law)

ÅPart 2: On law of things (ĂSachenrechtñ): property 

law, law of inheritance; law of obligations)

ÅPart 3: On common provisions of personal laws and 

laws of things



Structure of the Swiss ZGB/OR
ZGB

Å Introduction (Art. 1-10)

Å First Part: Law of persons (Art. 11-89)

Å Second Part: Family law

Å Third Part: Inheritance law (Art. 457-640) 

Å Fourth Part: Property law (Art. 641-977) 

Å Final title: Application and introduction provisions

OR (= Fifth Part of ZGB)

Å First Part (Abteilung): General provisions

Å First Title: The creation of obligations

Å First Section: Creation by contract Art. 1 - Art. 40g

Å Second Section: Creation by tort [delict]

Å Third Section: Creation by unjust enrichment

Å Second Title: The effect of obligations

Å Third Title: The extinction of obligations

Å Fourth Title: Particular situations with regard to obligations

Å Second Part: Specific contracts

Å Sixth Title: Sales contract and barter

Å Third Part: Commercial companies and cooperative

Å Fourth Part: Commercial register, company names and commercial bookkeeping

Å Fifth Part: Commercial papers [negotiable instruments, securities]



Austrian, German and Swiss Civil Codes ï

some comparative elements

Germany

ÅStructure: 

pandectic

ÅStyle: logical, 

abstract

ÅSeparate 

Commercial 

Code 

(Handelsgesetz-

buch)

ÅStrong EU 

influence

Austria

ÅStructure: inspired

by French Civil

Code

ÅStyle: often

Ătraditionalñ

ÅSeparate Enterprise 

Code 

(Unternehmens-

gesetzbuch)

ÅStrong EU influence

ÅOften follows

German approaches

Switzerland

ÅStructure: 

pragmatic, 

concrete

ÅStyle: 

Ădemocraticñ

Å Includes

commercial law

ÅLimited EU 

influence

ÅTakes into

account German 

approaches



Swiss Civil Code ïadditional. provisions
Art.2 ZGB

B. Content of legal relationships

I. Acting on good faith (Handeln nach Treu und Glauben)
1 Everybody has to act in the exercise of his rights and the 

performance of his duties in good faith.

Distinguish: guter Glaube (also: good faith, bona fides)

Art.4 ZGB

III. Discretion of the court

Where the law refers the court to act upon its discretion or upon the 

appreciation of circumstances or upon important reasons (wichtige Gründe), 

the court has to decide according to justice and equity

Art.7 ZGB

D. General provisions of the Law of Obligations

The general provisions of the Law of Obligations on the 

creation, performance and termination of contracts are also 

applicable to other civil law relationships.



German Federal Supreme Court (Bundesgerichtshof), 128 judges, 12 civil 

senates, 5 penal senates, 8 special senates

http://www.bundesgerichtshof.de 



Swiss Federal 

Court, Lausanne, 

38 full-time judges, 

15 part-time 

judges,

2 civi law 

departments,

2 public law 

department,

1 criminal law 

department,

2 social

law depart-

ments



Austrian 

Supreme Court 

(Oberster 

Gerichtshof), 

Vienna.

60 judges,

18 civil senates, 

17 penal senates, 

9 special senates




